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“Access to the Proxy” makes candidature of a shareholder-nominated candidate a factor the board must
consider and deal with transparently. The possibility of defeat or replacement of a board-recommended
candidate has led to better functioning board nominating committees, who take into account not only the
skills and experience of potential candidates, but their likely acceptability to shareholders.

The result generally is that boards are able to recruit new members with whom they can work collegially,
whilst satisfying shareholders that the new members is truly independent, competent, knowledgeable in the
areas required and has a satisfactory record in other endeavours. Most frequently, when a director is seen to
have lost the confidence of a significant section of shareholders, or has stayed on a board too long, his/her
chair or colleagues will suggest he/she stand down or not re-nominate, allowing for a “peaceful” transition to
a new board member. So the right of shareholders to nominate candidates who receive “access to proxy”
precisely equal to that received by candidates recommended by the board, has in no way been destabilising.

Specific comments on the proposal:

Ownership threshold requirements

We accept that frivolous or vexatious nominations should be avoided. This can be achieved by requiring
nomination by shareholders owning not less than 3% of the common stock (as supported we note, by the
Cll). We do not support a minimum holding period, but if one is to be imposed, we believe it should be no
longer than 12 months.

Equal treatment of investor nominations

It is essential to the operation of a new rule that where investors are able to nominate board candidates, that
they be accorded space and treatment in the Company proxy materials and related documentation equal to
all other candidates.

Nominee eligibility criteria

We support the approach adopted by the SEC as outlined in the Proposed Rule, that would regard
shareholder nominees for a directorship as independent directors in the context of the various standards
emanating from relevant stock exchanges.

Interrelationship with Regulation FD

It has been reported to us that critics of the Proposal allege that shareholder-nominated candidates, if
elected, would act exclusively in the interests of those who proposed them, at the expense of the interests of
the company and shareholders as a whole, as their fiduciary duty would dictate. Alternatively, such critics
apparently allege that such board members would provide information to those who proposed them in
conflict with Regulation FD. In our view, the obligations of directors are the same and we are unaware of any
evidence of such breaches of fiduciary or statutory duties in jurisdictions which allow “access to the proxy" for
nominees.

Allow for the minimum of two board member nominees

We support submissions that call for shareholders to have the capacity to nominate at least two board
members, as long as this does not result in a change of control in the interests of promoting suitable support
for dissident directors, who may in certain circumstances require another director to second on matters to be
considered at the board.
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