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board harmony, cohesiveness, and effectiveness, especially if these directors are not otherwise
independent or do not satisfy the minimum qualifications for directors outlined by a board’s
nominating committee.

Proposals Are Not Necessary

State Law, and Other Governance Advancements, Already Provide Shareholders with the
Proper Framework and Rights for Director Nominations and Elections

Wells Fargo believes that it is not necessary to adopt the Proposals, particularly the Proxy
Access Proposal, because shareholders already have the right and ability under state law to
nominate and elect directors effectively. In the Release, the Commission indicated that the chief
complaint from shareholders regarding their ability to exercise their right to nominate and elect
directors is the high costs involved in mounting a proxy contest. * However, similar to what is
proposed in the Proxy Access Proposal, shareholders can already join together and share the
costs of preparing and mailing a proxy statement. The sharing of these costs does not seem like
such a burden since even under the Proxy Access Proposal, a shareholder or group of
shareholders owning, for example, 1% of a large accelerated filer’s shares, which would be
worth at least several million dollars, would appear to have significant resources to finance their
own proxy campaigns. It is difficult to understand why shareholders with such resources would
require the adoption of these highly complex mandatory proxy access rules, which may have
significant harmful effects on companies and their shareholders, in order to exercise their
existing rights to nominate directors at the expense of all of the company’s shareholders. Recent
rule changes, such as e-proxy, which permits the Internet-based distribution of proxy materials,
and Commission rules facilitating the use of electronic shareholder forums, also make it easier
and less expensive for shareholders to conduct proxy contests.

Recent corporate governance developments, such as majority voting, also have provided
shareholders with effective ways of expressing their approval or disapproval of director
nominees proposed by a company. Many companies, including Wells Fargo, do not have a
staggered board and have adopted a majority vote standard, and shareholders at these companies
clearly have a greater voice in the director election process and the composition of the board.
In fact, recently shareholders at certain large financial institutions completed, or threatened to
commence, “no vote” campaigns that successfully resulted in changes to board and/or committee
membership.® The recent adoption of rules eliminating broker discretionary voting in the

4 Facilitating Shareholder Director Nominations, 74 Fed. Reg. at 29,028.

> Approximately 66% of companies in the S&P 500 do not have a staggered board. See Sorkin, Ross, “A Few
Things to Think About,” New York Times, May 28, 2008 (citing FactSet SharkRepellent). The Release cites sources
indicating that approximately 68% of companies in the S&P 500 have some form of majority voting. Facilitating
Shareholder Director Nominations, 74 Fed. Reg. at 29,029, n.69.

® In discussing some of the primary reasons for the Proposals, the Commission noted the difficulty of withhold vote
and vote no campaigns because of plurality voting. /d. at 29,028. However, as noted above, well over a majority of
large companies do not have a staggered board and have adopted some form of majority voting.



Ms. Elizabeth M. Murphy
File No. S7-10-09

Wells Fargo & Company
August 17,2009

Page 6

election of directors may further expand the power of shareholders in director elections.
Accordingly, Wells Fargo believes that it may be appropriate to delay making any changes at this
time to the director election process, including not adopting the Rule 14a-8 Proposal, and to
continue to assess and monitor developments in this area’ or, alternatively, to carve out an
exception from the Proposals for companies that elect directors under a majority vote standard.

If, however, changes in the director election process are warranted, then Wells Fargo
believes that amendments to state corporation law represent the best way for implementing the
necessary corporate law changes. State law, rather than a federal corporate law, provides the
traditional and proper framework for governing the nomination and election of directors, which
is fundamental to corporate governance. As Commissioner Casey stated in her speech at the
Commission’s meeting regarding the Release, “[t]he states are best suited to understand and
respond to the needs of companies organized under their laws and shareholders of those
companies.” In this regard, Wells Fargo, as a Delaware corporation, notes the recent
amendments to the Delaware General Corporation Law, which explicitly permit, but do not
require, the adoption of bylaws that would require a company to include shareholder nominees in
its proxy materials and/or reimburse shareholders for expenses in proxy solicitations for the
election of directors.” The new Delaware law provisions recognize that proxy access is a
complex concept that is not suited for a “one-size-fits-all” approach and it provides for a non-
exclusive list of provisions that could be included in bylaws to provide parameters for
shareholders’ proxy access rights, including those relating to minimum ownership and duration
of ownership requirements, the number of directors eligible to be nominated, information
regarding the nominating shareholder and the nominee, and the indemnification of the company
for false or misleading statements by the nominating shareholder. These provisions would allow
a company and its shareholders to establish, through customary board and/or shareholder action,
alternative means of proxy access or expense reimbursement procedures that would ensure only
qualified director candidates are elected and reduce the risk of disruptions in board and
committee collegiality, cohesiveness and effectiveness that could result from the approach that
would be mandated by the Proxy Access Proposal.

Delaware law acknowledges, and Wells Fargo agrees, that rather than mandate a federal
proxy access right, it is better for companies and their boards to determine, with the proper input
from shareholders, whether proxy access is in the best interests of a company and its
shareholders and, if so, in what form it should apply. Given the potential detrimental effects to
companies and their shareholders resulting from proxy access, it is highly possible that a

7 The Commission, for example, has indicated that it intends to consider issues relating to the use of proxy advisory
services, and Wells Fargo believes it would be useful to assess the results of that review, as well as the impact of the
elimination of broker discretionary voting in director elections, before making additional significant changes to the
director election process. See Exchange Act Release No. 34-60215 (July 1, 2009).

¥ Speech by SEC Commissioner Kathleen L. Casey: Statement at Open Meeting to Propose Amendments Regarding
Facilitating Shareholder Director Nominations (May 20, 2009).

? See Delaware General Corporation Law Sections 112 and 113. Similar amendments to the Model Business
Corporation Act have been proposed.
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majority of shareholders would not desire to subject their company to the Proxy Access
Proposal. However, under the Proxy Access Proposal companies would not be permitted to opt
out of proxy access or, to the extent more restrictive than the Proxy Access Proposal, to develop
their own approach to shareholder director nominations, even if desired through the vote of a
majority of its shareholders.'® Wells Fargo believes that the Commission’s approach is contrary
to traditional principles of state corporate law and is not in the best interests of companies and
their shareholders. Rather, Wells Fargo believes that allowing a private ordering process, which
has been successful in corporate governance advancements relating to, among other matters, the
elimination of staggered boards and the adoption of majority voting, would be the right
approach.

For all of the reasons set forth above, Wells Fargo believes that the Proxy Access
Proposal should not be adopted, and any efforts to enact changes to the director election process
at this time should be focused only on the Rule 14a-8 Proposal, taking into consideration our
comments and suggestions regarding the Rule 14a-8 Proposal set forth below.

Specific Additional Comments and Suggestions Regarding the Proposals

If the Proposals are adopted, Wells Fargo has several additional specific comments and
suggestions on various aspects of the Proposals that it believes are necessary to address some of
its concerns regarding the Proposals, particularly the Proxy Access Proposal.

Eligibility to Use Proxy Access

In the Release, the Commission indicated that it attempted to balance shareholders’
ability to participate more fully in the nomination and election process against the potential costs
and disruption to companies, by providing that only holders of a signiﬁcant, long-term interest in
the company would be eligible to rely on the proxy access rule.!" Given the likely substantial
costs and disruption to companies if the Proxy Access Proposal is adopted, Wells Fargo does not
believe the proposed rule accomplishes that objective.

Under the Proxy Access Proposal, an unlimited number of shareholders collectively
owning as little as 1% of a large accelerated filer’s outstanding shares for only one year would be
able to rely on the proposed rule, and these shareholders would not be required to hold their
shares beyond the date of the shareholders’ meeting to elect directors. Although 1% of
outstanding shares may represent a large investment for an individual shareholder, it is not a
significant investment for a large group of shareholders, each of whom may own only small

' Delaware law, as well as the laws of other states, permits reasonable restrictions regarding the manner in which
shareholders may nominate directors, including advance notice provisions, disclosure requirements, and minimum
director qualifications. However, none of these types of restrictions, to the extent more restrictive than provisions in
the Proxy Access Proposal, would be permitted under the Proxy Access Proposal, rendering many long-standing
state law provisions, as well as provisions in the corporate governance guidelines of many boards, meaningless.

n Facilitating Shareholder Director Nominations, 74 Fed. Reg. at 29,035.
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to require companies to implement the Proposals during the 2010 proxy season, especially during
a time when many other complex rules and regulations relating to proxy disclosure and executive
compensation matters may be required to be implemented for the first time by companies, would
be extremely burdensome to companies and may be harmful to companies and their
shareholders.

* * *

Wells Fargo appreciates the opportunity to provide its comments regarding the Proposals.
If you have any questions relating to the issues raised in this letter, please do not hesitate to
contact the undersigned (at 612-667-8655) or Anthony R. Augliera (at 704-383-4901).

Very truly yours,

ohed

Laurel A. Holschuh

cc: Richard M. Kovacevich, Chairman of the Board
John G. Stumpf, President and Chief Executive Officer
Philip J. Quigley, Lead Director and Chair, Governance and Nominating Committee
James M. Strother, General Counsel
Anthony R. Augliera, Deputy General Counsel



