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May 12, 2008 AMANDA L. STRAUB 

BRADLEY R.  WILSON 

ALISON M. ZIESKE 

JAMES D. CUNEO 

Ms. Nancy M. Morris 
Secretary 
Securities and Exchange Commission 
100 F Street, NE 
Washington, DC 20549-1090 

Re: Regulation S-P: Privacy of Consumer Financial Information 
and Safeguarding Personal Information (File No. S7-06-08) 

Dear Ms. Morris: 

We are pleased to submit comments on behalf of UBS Financial Services Inc., Citigroup 

Global Markets Inc. (Smith Barney), Merrill Lynch, Pierce, Fenner & Smith Incorporated, 

Wachovia Securities LLC, Wachovia Securities Financial Network, LLC and Morgan Stanley & 

Co. Incorporated1 with respect to one aspect of the proposed amendments to Regulation S-P 

issued by the Securities and Exchange Commission (the “Commission”). In particular, we write 

1 These firms employ over 60,000 registered representatives. 
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(1) to express strong support for the proposed new exception from the notice and opt out 

requirements of Regulation S-P to be codified in 17 CFR § 248.15(a)(8) (the “Proposed 

Exception”), and (2) to suggest several modifications to enhance the Proposed Exception’s 

effectiveness. The Proposed Exception would expressly permit sharing of limited customer 

information when a supervised person of a registered investment adviser or a registered 

representative of a broker-dealer (a “Supervised Person”) departs one such firm for another. 

We have acted as counsel in connection with the drafting and implementation of the 

Protocol for Broker Recruiting (the “Protocol”), and write based on the experience of signatories 

under the Protocol. The Protocol (referenced in footnote 91 of the proposing release and 

attached as Exhibit A to this letter) governs transmission of limited customer information when a 

Supervised Person leaves one firm that is a signatory of the Protocol for another such Protocol 

signatory. The Protocol was initially agreed to in 2004 by three firms: UBS, Citigroup (Smith 

Barney) and Merrill Lynch. Over time, other firms have joined the Protocol; today 54 broker-

dealers and investment advisers are signatories. The Protocol was reviewed by the Commission, 

the New York Stock Exchange and the National Association of Securities Dealers prior to its 

implementation. 

While we believe that the operation of the Protocol is permissible under the current 

Regulation S-P, the Proposed Exception provides additional guidance and specific confirmation 

to firms that are signatories to the Protocol and to other broker-dealers and registered investment 

advisers who employ, or seek to employ, Supervised Persons departing one firm for another. 
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Section I below sets forth reasons for strongly supporting the Proposed Exception, and Section II 

below sets forth proposed modifications to enhance the Proposed Exception’s effectiveness and 

implementation. 

I. Strong Support for the Proposed Exception 

Before the Protocol was signed, when a Supervised Person left his or her firm to take a 

job at another firm, there was a high risk that the Supervised Person would take large amounts of 

sensitive customer information. This would lead the former employer to sue the new employer 

or the Supervised Person claiming, among other things, that the Supervised Person had 

improperly taken information or had solicited accounts at the former employer. This 

uncontrolled process and firm-initiated litigation during this transition period caused poor 

customer service, delays in account transfers, customer complaints and sometimes customer-

initiated litigation. 

The Protocol was designed to promote the following objectives: 

•	 freedom of movement of customers — by providing a clear and authorized 
mechanism for Supervised Persons to contact customers at their new firm so that 
customers could switch to the new firm if they wish; 

•	 furtherance of customers’ interest in privacy — by providing that a Supervised 
Person could take only defined and limited information that would not infringe on 
privacy, and could use such information only to seek the customer’s permission to 
transfer an account; and 

•	 reducing complaints and litigation/arbitration — by providing an agreed-upon 
process for a Supervised Person to leave one member for another and solicit 
accounts. 
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As set forth in greater detail in the Protocol, a Supervised Person moving from one 

Protocol firm to another may take only limited customer information — that which is necessary 

to contact the customer — and is prohibited from taking any other documents or information. A 

writing is provided by the departing Supervised Person to the local branch management 

identifying the permitted customer information that the Supervised Person is taking. The 

Protocol also provides that, if a customer indicates to the new firm that he or she would like the 

prior firm to provide account numbers and/or account information, the customer will be asked to 

sign a standardized form authorizing the release of such information and the departing firm will 

expeditiously, within one or two business days upon receipt of the signed authorization, forward 

that information to the new firm. The Protocol allows the Supervised Person to use the limited 

customer information to solicit clients and generally prohibits litigation in the event the terms of 

the Protocol are adhered to.2 

The Protocol has been very successful in achieving its objectives. When Supervised 

Persons have moved from one Protocol member firm to another, as has happened thousands of 

times since 2004 when the Protocol was first agreed to, customers of such Supervised Persons 

have been able to move their accounts unimpeded, without loss of privacy and without litigation. 

This experience is a substantial improvement over the pre-Protocol experience of the signatory 

firms. 

2 The Protocol also addresses the circumstances where a Supervised Person is a member of a team or partnership and 
circumstances where the departing Supervised Person is servicing customers pursuant to a retirement program. The 
Protocol excepts “raiding” from the prohibition against litigation. 
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The Proposed Exception is far superior to the potential alternative approaches identified 

in the request for comment section of the proposing release. Customers reasonably could expect 

their Supervised Person to know their contact information and, unless otherwise prohibited, to 

contact them when joining a new firm. A rule that prohibited use of contact information would 

impede the movement of Supervised Persons from one firm to another, would restrict customer 

freedom to transfer accounts when their Supervised Person moves, and would pose increased risk 

that Supervised Persons would inappropriately take more information than that permitted under 

the Proposed Exception. The Proposed Exception also will promote objectives underlying the 

Protocol including customer service and choice in connection with the movement of a 

Supervised Person from one brokerage or advisory firm to another and furtherance of customer 

privacy interests: 

(a)	 Customer Service and Choice: Customers have ongoing, and in many 
instances, longstanding, professional and personal relationships with their 
Supervised Person. Due to these relationships, and frequent ongoing 
communications, customers reasonably expect that their Supervised 
Person will contact them once at the new firm. The Proposed Exception, 
like the Protocol, will allow for use of limited customer information to 
contact customers, which in turn will allow customers to decide in a 
timely manner if they wish to move their accounts or remain with the 
existing firm. 

(b)	 Protection of Customer Privacy Interests: By putting an orderly 
process around the transfer of this limited customer contact information, 
the Proposed Exception, like the Protocol, allows the Supervised Person to 
take only basic contact information (which they probably remember 
anyway) and limits the purpose for the use of such information consistent 
with customer expectations. This helps to safeguard sensitive customer 
information by imposing supervision, controls and discipline around the 
process and, by allowing Supervised Persons to take what they need to 
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reach out to their clients. This reduces the risk that a Supervised Person 
might take additional information. The limited customer information to be 
shared does not include any customer’s account number, social security 
number or holdings or positions. The limited customer information that 
may be shared is not sufficient to access a customer’s account, and the 
acquiring firm has safeguarding responsibilities with respect to the 
information. 

In addition, while the Protocol includes a contractually agreed-upon bar against litigation, 

and the Proposed Exception sets forth an exception to the notice and opt-out provisions of 

Regulation S-P, adherence to the conditions set forth in the Proposed Exception should create an 

environment that may discourage the commencement of litigation. 

II.	 Suggested Modifications to Enhance the Effectiveness and Implementation of the 
Proposed Exception 

A.	 Timing issues and content of written notice of intent to leave 

Consistent with the Protocol, we suggest that the Proposed Exception should require that 

a Supervised Person provide the departing firm with written notice at the time of departure 

setting forth: (1) his or her intention to switch firms; (2) the information the Supervised Person 

intends to take for identified customers; and (3) the name of the broker-dealer or registered 

investment adviser which will be employing the Supervised Person and assuming the 

responsibility for safeguarding such information upon departure of the Supervised Person. We 

do not believe the Proposed Exception should apply if such written notice, including all of the 

foregoing information, is not provided at the time of departure. 

In addition, we believe that the Proposed Exception should be clear that the Supervised 

Person cannot take the customer information until the Supervised Person has departed and joined 
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the new firm that had been identified in the written notice provided at the time of departure. 

Moreover, the Proposed Exception should be clear that the contact information may be used by 

the new firm only by, or on behalf of (e.g., using support staff to assist with customer contacts), 

the Supervised Person, and only to contact customers to inform them that the Supervised Person 

has switched firms and to ask if the customers would like to move their accounts to the new firm. 

B. Scope of information permitted to be shared 

Footnote 91 of the proposing release states an understanding that under the Protocol, the 

information that a Supervised Person may take to another firm is limited to “each client’s name, 

address, a general description of the type of account and products held by the client, and the 

client’s phone number and e-mail address.” The Protocol does not include a provision for 

sharing of a “general description of the type of account and products held,” and we do not 

believe the Proposed Exception should. Specifically, under the Protocol a departing Supervised 

Person is permitted to take the following account information: client name, address, phone 

number, e-mail address and account title. The term “account title” is commonly understood to 

mean the stencil information of a given account. This information is usually included on client 

mailing labels.3 

Experience under the Protocol has indicated that (1) providing the “account title” and the 

other specified information is sufficient to allow Supervised Persons to contact customers, and 

3 Examples follow: (1) Mr. John Doe and Mrs. Jane Doe JTWROS; (2) Jane Doe C/F Susie Doe UGMA/TX; (3) 
Barbara Doe TTEE U/A DTD 12/17/1992 by Margaret Smith et al; and (4) John Doe – SEP IRA. This account title 
information is helpful, providing the Supervised Person with the opportunity to speak to the customer about the type 
of accounts the customer has and whether the customer would like to transfer some or all of them to the Supervised 
Person’s new firm. 
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(2) any imprecision when describing the type of information that could be shared might lead to 

different interpretations by firms of what type of information may be taken, to the possible 

detriment of customers’ privacy interests. Thus, we suggest that the information permitted to be 

shared under the Proposed Exception should not include a general description of the type of 

account or products held since we believe that this information is too broad and is not necessary 

to implement the objectives of the Proposed Exception. We believe that any account-level 

information beyond account title should only be shared subject to client notice and written 

approval, thereby furthering customers’ privacy interests. 

C. Identification of Supervised Persons for customers 

Based on experience under the Protocol, we suggest that only the Supervised Person who 

has the primary relationship with the customer should be allowed to take contact information 

pertaining to that customer. Without this suggested clarification, the Proposed Exception might 

be interpreted to allow an employee such as a sales assistant to take such information. This 

would undermine the purpose and protections of the Proposed Exception and would not be 

expected by the customer. 

There may be circumstances, such as where there is a team or partnership arrangement, 

where it is unclear which Supervised Person has a primary relationship with a customer. To the 

extent there is a written team or partnership agreement, we believe best practices dictate that the 

written team agreement should specify which Supervised Person on the team provides primary 

coverage to a particular customer or group of customers, and in such a circumstance such written 
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team agreement should control. In the absence of a written team agreement, firms should adopt 

policies specifying the process for determining which Supervised Person provides primary 

coverage. 

III. Conclusion 

For the reasons set forth above, the Proposed Exception to Regulation S-P should be 

adopted with the suggested modifications. 

Very truly yours, 



Exhibit A 





















































































































