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September 14, 2007

U.S. Securities and Exchange Commission
100 F Street, N.W.
Washington, DC 20549

Attention: Ms. Nancy M. Morris, Secretary
Re: In the Matter of NetCoalition, File No. SR-NYSEAreca-2006-21
Dear Chairman Cox and Commissioners:

NetCoalition writes once again in this matter, this time to respond to comments made by The
Nasdaq Stock Market in its May 18, 2007 letter (the “May Nasdaq Letter”).! We hope our comments
will be helpful to the Commission in its review of this important matter.

Roundtable. The Commission in recent years has hosted a number of Roundtable discussions.
By all accounts, these Roundtables have proved valuable in assisting the Commission on a host of
issues. Given the importance of market data decisions to investors and the markets -- and given the
lack of transparency surrounding this process -- the public would be well-served by a Roundtable to
explore publicly these critically important issues.

Should the Public Have Access to Essential Depth of Book Data? Nasdaq’s basic
argument is that there are two types of market data under the Exchange Act, consolidated data and
proprietary data and that each is to be treated differently to the other for purposes of complying with
the statutory standards applicable to Nasdaq as a national securities exchange. That argument is
incorrect as a matter of law.

Nasdaq’s first proposition, that the market data the Commission did not require the exchanges
to publish — that is, depth-of-market data — is therefore the property of exchanges is false. The fact
that an exchange is not required to publish data does not mean that the data is proprietary. As we
pointed out in our Petition, the Supreme Court decided unanimously in the Feist case” to reaffirm our
nation’s historic position that facts, the building blocks of information, cannot be owned. As Justice
O'Connor stressed, this is a constitutional requirement.” For years, the exchanges have fought a
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z Feist v. Rural Telephone Service Company, Inc., 499 U.S. 340 (1991).

? Id at 347.
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rearguard action to overturn the Feist holding through the so-called database legislative proposals.
The Congress has turned that away repeatedly.

It is easy to see why the exchanges want to overturn Feist, as it is impossible for the

exchanges to assert an ownership right in factual market data as long as Feist is the law of the land.
Indeed, this reality was underscored only a few weeks ago in the decision by the United States Court
of Appeals for the Second Circuit in New York Mercantile Exchange, Inc. v Intercontinental
Exchange.” In reliance on Feist -- and reflecting the settled policy that prices cannot be owned -- the
Second Circuit upheld the judgment of the United States District Court for the Southern District of
New York that the New York Mercantile Exchange settlement prices can not be copyrighted. The
nature of the equity markets would clearly make the argument of “ownership” even less likely to
withstand judicial scrutiny than the failed argument in the commodity context. The importance and
breadth of this holding is illustrated by the Amicus Curiae brief of the United States in support of the
Register of Copyright's position that this market data could not be copyrighted:

The United States has a substantial interest in the resolution of this appeal.
It has numerous responsibilities related to the proper administration of the
intellectual property laws, as well as primary responsibility for enforcing the
antitrust laws, which establish a national policy favoring economic competition.
Accordingly, the United States has an interest in properly maintainin§ the
“delicate equilibrium”, Computer Assocs. Int’l v. Altai, Inc., 982 F.2% 693, 696
(2™ Cir. 1992), Congress established with the copyright law, between protecting
private ownership of expression to encourage creativity and enabling the free use
of information for future creativity. See Twentieth Century Music Corp. v.
Aiken, 422 U.S. 151, 156 (1975). The claims in this case seeking copyright
protection for a commodity exchange’s individual determinations of futures
contract settlement prices threaten that equilibrium.®

The Commission itself stated in its Concept Release on market data fees that whatever rights

the exchanges have in market data originating from their members is nevertheless subject to the
overriding policies of the Securities Exchange Act of 1934 (the “Exchange Act”):

In summary, Congress granted the Commission broad flexibility in the
1975 Amendments in determining whether the fees charged by an exclusive
processor for market information are ‘fair and reasonable,’ ‘not unreasonably
discriminatory,” and an ‘equitable allocation’ of reasonable fees among persons

See NetCoalition Petition, pp. 17-20, and authorities cited therein.

New York Mercantile Exchange, Inc., v Intercontinental Exchange, Inc., U.S. Court of Appeals for the Second
Circuit, Docket No. 05-5585-ev (August 1, 2007).

New York Mercantile Exchange, Inc. v Intercontinental Exchange, Inc., U.S. Court of Appeals for the Second
Circuit, Docket No. 05-5585-cv Brief dmicus Curiae of the United States of America in Support of Defendant-
Appellee Intercontinental Exchange, Inc.
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who use an SRO’s facilities. The most important objectives for the Commission
to consider in evaluating fees are to assure (1) the wide availability of market
information, (2) the neutrality of fees among markets, vendors, broker-dealers,
and users, (3) the quality of market information — its integrity, reliability, and
accuracy, and (4) fair competition and equal regulation among markets and
broker-dealers.’

In adopting Regulation NMS the Commission did not — and without congressional changes to
the Exchange Act could not — abandon that approach. When it allowed the exchanges to decide the
threshold question of what data these exclusive processors would make available below the
mandatory top-of-book, the Commission stated:

The consolidated information on quotations and trades must be provided
in an equivalent manner to any other information on quotations and trades
provided by a securities information processor or broker-dealer. Beyond
disclosure of this basic information, market forces, rather than regulatory
requirements, will be allowed to determine what, if any, additional data from
other market centers is displayed. In particular, investors and other information
users ultimately will be able to decide whether they need additional information in
their displays.®

The Commission did not say, “Once exchanges decide to publish this data, exchanges are free
to ignore the statute and the underlying goal of public access which is why broker-dealers are
compelled to bring exchanges the data in the first place.” The Commission did not say, “We’ll rely
on market forces, even where there are none.” The Commission did not say, “We plan on ignoring
long-settled, constitutionally grounded, intellectual property holdings, especially those expressly
related to market data.” The Commission did not — and could not — say or imply that exchanges
would therefore be free of the statutory standards applicable to all published market data, that is, the
standards in Exchange Act Sections 6(b) and 11A, the very standards the Commission emphasized in
its 1999 Concept Release as the core principles governing the distribution of market data.

Nasdaq incorrectly asserts that the Commission’s decision to allow market forces to determine
whether and how depth-of-market data would be distributed was meant to replace the statutory
standards governing the fees exchanges could charge:

And, if the free market should determine whether, proprietary data is sold
to broker-dealers at all, it follows that the price at which such data is sold should
be set by the market as well. Moreover, permitting regulation, rather than the
market, to set the fees charged for proprietary market data would undermine the

Regulation of Market Data Fees and Revenues, Securities Exchange Act Release No. 42208 (December 9, 1999),
in text following n.81.

Securities Exchange Act Release No. 51808 (June 9, 2005) in text following n.650 [emphasis added).
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very free-market efficiencies the Commission hoped the separate selling of
proprietary data would create.’

The Exchange Act, and the clear congressional intendment behind it, would not have allowed
the Commission to make that leap — which defies both the statute and logic. While Nasdaq may be
at liberty to decide what data to disseminate, it does not “follow” that Nasdaq is at liberty to ignore
both the securities laws and our intellectual property laws by asserting an “ownership” right which the
courts have once again emphatically rejected, and which would defeat the underlying reason for the
implementation of the 1975 Act.

All exchange rules governing fees are subject to the standards in Section 6(b) — there is no
exception for what Nasdaq characterizes as its “proprietary” data. Once an exchange elects to publish
its depth-of-market data, regardless of whether it is obliged to do so, it brings upon itself the full
panoply of Exchange Act duties with respect to that data.

Exchange rules must meet the standard for use of their facilities set out in Exchange Act
Section 6(b)(4):

the rules of the exchange [must] provide for the equitable allocation of reasonable
dues, fees, and other charges among the members and issuers and other persons
using its facilities.

Exchange Act Section 3(a)(2) defines “facility” to clearly cover, inter alia, all market
quotation data:

the term ‘facility’ when used with respect to an exchange includes its premises,
tangible or intangible property whether on the premises or not, any right to the use
of such premises or property or any service thereof for the purpose of effecting or
reporting a transaction on an exchange (including, among other things, any
system of communication to or from the exchange, by ticker or otherwise,
maintained by or with the consent of the exchange), and any right of the exchange
to the use of any property or service.

Thus, if exchanges are going to make depth-of-book data available, Section 6 does not permit
a different standard to be used for accessing the consolidated book as opposed to depth-of-book. The
view Nasdaq has now asserted, that exchanges are free to charge what they will for “proprietary” data
they are not obliged to publish, flies in the face of both the language of Exchange Act Section 6 and
the congressional intent underlying that section. Indeed, in its May letter Nasdaq conjures up a
nightmare for investors, but a dream for a for-profit monopoly, namely freedom from regulation for
data brought to them by other market participants under compulsion of law:

? May Nasdaq Letter, at 10.
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These newly-relaxed requirements, the Commission made clear, ‘will allow
market forces, rather than regulatory requirements, to determine what, if any,
additional quotations outside the NBBO are displayed to investors.” In other
words, Regulation NMS implements the very distinction that Congress anticipated
in enacting the 1975 amendments — that proprietary data will exist in a minimal
regulatory environment.'°

That interpretation of the Securities Acts Amendments of 1975 (“the 1975 Amendments”) is
both strikingly novel and entirely incorrect. The Commission, of course, has not acceded to, or even
suggested, such an extra-statutory position and, indeed, if it accepted Nasdaq’s position, its action
would be reversible as a matter of law.

It is worth recollecting the circumstances that so troubled the Commission and the Congress in
1975, resulting in the passage of what up to then stood as the most significant overhaul of the
Exchange Act since 1934. In the early 1970s, the largest exchange in the country, the New York
Stock Exchange (the “NYSE”), claimed an ownership right in market data. This data, particularly
quotation data, was not widely available to the public. Transparency and efficiency suffered.
Investors were in the dark. Capital markets were fragmented.

With the ardent support of the Commission, the Congress acted decisively. The 1975
Amendments crafted a bargain. The first half of the bargain was that broker-dealers were required to
provide their customers’ market data to the exchanges immediately and without compensation. The
second half was that exchanges were required to consolidate that data and make it available to the
public according to the statutory protections we have described at length. The objective of the 1975
Amendments was the creation of a national market system with maximum transparency to benefit
investors.

It is often said that the dominant exchanges seek a de facto repeal of the 1975 Amendments,
often by self help. That is only half right. The exchanges want to repeal the second half of the
bargain — which protects the public from abuse by these government-sponsored monopolies. The
exchanges are ardent supporters of the first half of the bargain — which gave them their government-
sponsored monopolies over market data in the first place, compelling others to provide exchanges
with raw materials, empowering the exchanges to issue regulations governing their competitors, and
providing a partial anti-trust exemption as well.

With all the exchanges’ raising concerns about international competition, it is striking how
U.S. exchanges continue to embrace the first half of the 1975 bargain at a time when European
markets are poised to promote at least potential competition by allowing broker-dealers to collaborate
without a mandate to provide market data to exchanges.!' This enforcement of half a bargain here in

10 Id at4.

“One aspect of the MIFID directive which is rarely discussed is its impact on the financial market data business.
MIFID not only abolishes the concentration rule for trading of equity securities, but also for market data
generated from these trades. Whereas today market data on equity transactions is primarily controlled by the
exchanges, MIFID leaves open how and by whom this information will be consolidated in the future.” Karel
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the United States is no doubt why nothing like Project BOAT seems to be developing in the United
States.'> How do broker-dealers collaborate to produce basic data to compete with the exchanges
when broker-dealers bear costs in collaboration while exchanges receive those raw materials without
cost though government mandate?

In short, the 1975 Amendments were animated largely by a recognition that dominant
exchanges are not subject to “market forces” and that, in the absence of regulation, information vital
to investors will be withheld. The 1975 Amendments were about containing, not facilitating,
exchange abuse. That is why the exchanges opposed it so vociferously and fought a rearguard battle
to forestall the development of a composite quote system.'> The hypothesis that the 1975
Amendments were about liberating exchanges to provide data on whatever terms they choose is
completely wrong. If the exchanges want to re-write the 1975 Act to match their misrepresentation,

Lannoo, Financial Market Data and MIFID, ECMI Policy Brief, No. 6/March 2007, available at:
http://www.eurocapitalmarkets.org/?q=node/285 .

12 “BOAT was formed in September 2006 by nine leading investment banks — ABN AMRO, Citigroup, Credit
Suisse, Deutsche Bank, Goldman Sachs, HSBC, Merrill Lynch, Morgan Stanley and UBS. It was launched to
create a central platform for the collection, collation, validation, storage and distribution of pre- and post-trade
information as required by investment firms operating off-exchange as allowed under MIFID.” The Trade News
April 5, 2007.

The most notorious opponent of public transparency — particularly of quotations, was the NYSE itself, which
was keen on preserving the time-and-place advantages its Floor members uniquely enjoyed. The Senate
commented at the time:

The SEC’s authority to foster the implementation of a composite tape and composite
quotation system has been questioned by the primary exchanges and certain vendors of
market information. For example, after the SEC expressed its objections to the original
composite tape plan filed by the exchanges and the NASD, the NYSE responded by
stating:

we are proceeding on the basis of our sincere desire to satisfactorily resolve
the problems inherent in the creation of a consolidated tape, on a voluntary
and cooperative basis, but the Exchange is not waiving—and hereby
expressly reserves—its right to object to provisions of Rule 17a-15
[conceming the composite tape] and the Commission’s assumption of
authority in this area.

Arguments about the SEC’s authority are not in the best interest of investors or the
industry, for they can only result in substantial delays in implementing the
communications systems necessary for the national market system. S 249 is designed to
make the SEC’s authority over such systems and the operations of a national market
system clear.

Securities Acts Amendments of 1975, Report of the Senate Comm. on Banking, Housing, and
Urban Affairs to Accompany S. 249, S. Rep. No. 94-75, 94% Cong., 1% Sess. 9 (1975).
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they should propose that and we should have a public debate about the Act.'* The exchanges are not
at liberty to re-write the Act unilaterally. '

Is “Sole Source” Data, Sole Source? Are “Exclusive Processors” Exclusive? Nasdaq’s
further argument, that exchanges do not have monopoly power with respect to the data their members
give them also is false. The fact, which no one contests, that exchanges vie with one another to attract
order flow, does not mean that an exchange that obtains quotation and last sale information from its
members is not thereafter the sole source of that information. Competition in one sector — attraction
of order flow — does not equate to competition in another, publication of market information.
Nasdaq’s analogies to automobiles and other consumer hard goods are unavailing. There is no
effective substitute for information that is solely in Nasdaq’s or the NYSE’s possession concerning
quotations and transactions in their respective markets. As the August 1, 2007 SIFMA letter points
out, unlike Hondas and Fords, market data from one exchange is not a possible substitute for data
from another. Particularly given the Commission’s repeated admonition to brokers and investment
advisers alike to observe scrupulously a duty of best execution, the securities industry has noted that
securi;nsies professionals have little choice but to buy significant data products that are offered to
them.

4 The NYSE was rumored to have conducted a substantial rearguard action in the early to mid-1970s to deflect the

Congress from enacting the reform legislation that became the 1975 Amendments. As reported in the press at the
time, the SEC publicly mentioned suspicions that the NYSE had deliberately subverted the legislative process:

Suggestions that the New York Stock Exchange acted in bad faith in pretending to go
along with the ending of fixed brokerage commissions rates while doing everything possible
to defeat authorizing legislation were placed today in the record of a Securities and
Exchange Commission hearing on the controversial issue.

Careful to explain that he was not making the accusation, the S.E.C.’s chairman, Ray
Garrett, Jr., invited the exchange’s chairman, James J. Needham, to refute ‘the suspicion’ of
some in Washington that the Big Board did not want unfixed commissions on any terms ‘but
thought it was good politics pretend’ that it did and ‘couple it with conditions that could not
be met.” He did not identify the source of the suggestions.

‘This leads some to observe,’ said Mr. Garrett, ‘that the New York Stock Exchange is in
the well-known position of the child who murders his parents and then throws himself on the

mercy of the court because he is an orphan. I think it only fair to give you an opportunity
openly and publicly to say whatever you can about that particular idea.’

‘Terribly disappointed’
Far from grasping the opportunity, Mr. Needham said he was ‘terribly disappointed,
saddened and distressed’ that an agency for which he held such high regard should use the
current hearings to explore irresponsible gossip.

Felix Belair, Jr., “S.E.C. Chief Cites ‘Suspicion’ on Fees,” N.Y. Times, Dec. 12, 1974 at 73.

1 See letter from SIFMA (January 17, 2007), at 5-6.
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Again, for the reasons SIFMA letter set out, Nasdaq’s analogies to other public utilities such

as telecommunications, railroad and airlines are similarly incorrect.'*Unlike unique securities market
data possessed by only one provider, the pricing of goods and services in those other industries is
indeed constrained by the presence of effective competitive alternatives, which are lacking in the case
of market data.

The assertion that quotes below the top-of-book found on Nasdaq or NYSEArca are not

exclusive and hence are subject to market forces is also simply wrong. The Commission, little over a
year ago, addressed this question:

[TThe Commission believes that NYSE Market and [NYSE] Arca LLC are acting as
exclusive processors as defined in Section 3(a)(22)(B) of the Exchange Act because
they are engaging on an exclusive basis on behalf of NYSE LLC and NYSE Arca,
respectively, in collecting, processing, or preparing for distribution or publication
information with respect to transactions or quotations on, or effected or made by
means of, a facility of NYSE LLC or NYSE Arca, as applicable.'’

The Commission’s conclusion of course underscores that NYSEArca is a monopolist in its

market data. Nothing has happened in the last 14 months to justify changing that conclusion. Asa
monopolist, regardless of whether it competes in other venues — e.g., for company listings or for
order flow, NYSEArca should be regulated as such, in keeping with the congressional admonition:

Any exclusive processor is, in effect, a public utility. . .. Although the existence of a
monopolistic processing facility does not necessarily raise antitrust problems, serious
antitrust questions would be posed if access to this facility and its services were not
available on reasonable and nondiscriminatory terms to all in the trade or if its
charges were not reasonable. Therefore, in order to foster efficient market
development and operation and to provide a first line of defense against anti-
competitive practices, Sections 11A(b) and (c)(1) would grant the SEC broad powers
over any exclusive processor and impose on that agency a responsibility to assure the
processor’s neutrality and the reasonableness of its charges in practice as well as in
concept. . . . [I]n situations in which natural competitive forces cannot, for whatever

Nasdaq’s misrepresentations strike us as inappropriate for a submission of this gravity. Nasdaq asserted that the
FCC has held that “traditional tariff regulation....is not only unnecessary to ensure just and reasonable rates, but
is actually counterproductive...”. The FCC actually held that “traditional tariff regulation of nondominant
carriers is not only unnecessary to ensure just and reasonable rates, but is actually counterproductive..". By
editing out the operative phrase * of nondominant carriers” Nasdaq’s affirmatively misleads on a very material
point.

Securities Exchange Act Release No. 53856 (May 24, 2006) in text following n.13.






























