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-,oeb, MANIPULATIVE ACTIVITIES 
-the-
were We find, as did the examiner, that Katz participated in a 

rma­ manipulative scheme with respect to ASO stock, thereby will­
fully violating or willfully aiding and abetting violations of'y of 
Section 17(a) of the Securities Act, Sections 10(b) and 15(c)(1) ofriate 
the Exchange Act and Rules 10b-5, 10b-6 and 15cl-2 thereun­,sary 
der. As previously stated, from the time the Gulihur accountities 
was opened on November 10, 1960, Trapani inserted quotationsarch 
for ASO in the sheets pursuant to the orders which he received 
from Katz who in turn received them from Gulihur or Grim­

,the mett. Between November 10 and January 17, 1961, when 
ould Goodbody first inserted quotations for ASO, Blair's bids, which 

se a were generally the highest or equal to the highest in the 
ond­ sheets, increased from 13/4 to 31/2 and then declined to 3. 

It in During tl;1is period, ASO stock was purchased for the account 
lter­ at prices rising from 1112 to 31/2 before going down to 3, and 
~h a sales were effected at prices between 3 and 33/4. As found by 
Teen the examiner, these prices and the quotations based on them 
ract were arbitrarily determined and dictated by Gulihur and Grim­

mett.are 
that 
lari­ According to Katz's testimony, Gulihur had asked him to try 
the to get other dealers into the sheets; he discussed the matter 
iga­ with Trapani; the latter subsequently advised him that Good­
s to body and Troster would go into the sheets if they would receive 
'urI- 1/8 of a point on each transaction; and Gulihur agreed to this 

arrangement. Goodbody and Troster began quoting ASO in the 
sheets on January 17 and February 8, 1961, respectively. The 

cks examine:r: found that Trapani had agreements or at least 
on understandings with Richard Miller, a Goodbody trader, and 

0, a W~olwich, a Troster trader, pursuant to which quotations for
the ASO would be inserted on behalf of Goodbody and Troster,
'ob­ respectively, and those firms would receive 1/8 of a point profit
ber on their transactions in ASO stock with Blair. While the three
the traders denied the existence of any agreement, the examiner 
9.nd took into consideration among other things the fact that
his Trapani had discussed ASO with the other two before they
ted entered quotations and had told them he had orders in that 
ent stock, the similarity of the increasing quotations of the three
sti­ firms which were generally the highest or equal to the highest 
~ of in the sheets, and the facts that most of the transactions in
ing ASO effected by Goodbody and Troster were with Blair and
rly that they received a profit of 1/8 on nearly all transactions with 
~tt. Blair. 
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Katz asserts that he had little experience in over-the­
counter trading and did not know he was participating in a 
manipulation. He states that he relied on Trapani with respect 
to the propriety of getting other dealers into the sheets, and on 
the stature of the two other firms involved; and that, since the 
period was One of generally rising prices and Gulihur had 
advised him that the price of ASO had been depressed because 
of year-end tax selling, he had no reason to question the 
propriety of the increase in the prices given him by Gulihur. 
We cannot accept these claims. The record, including particu­
larly Katz's own testimony and admissions, demonstrates that 
at the least he was clearly on notice that Gulihur and Grim­
mett were engaged in improper market activities and that he 
was their willing instrument. He admits that he regarded "the 
whole thing" as suspicious "right from the beginning", and 
was of the opinion that Gulihur and Grimmett were trying to 
move the price of the stock upY Moreover, he must or at least 
should have been aware that the arrangements with Goodbody 
and Troster which he was instrumental in establishing would 
have the effect of creating a false appearance of activity in 
ASO stock and thereby facilitate the manipulation. 12 

We further find that Trapani also willfully violated or will­
fully aided and abetted violations of the antifraud provisions 
referred to above. While the record shows that he was directed 
to enter quotations for ASO in the sheets for the Gulihur 
account, this does not absolve him from responsibility for his 
actions. He was aware that it was an unusual practice to enter 
quotations in the sheets dictated by a customer and that the 
prices given to him showed a steady rise. Moreover, as noted 
above he was instrumental in making the arrangements with 
the Goodbody and Troster traders which he should have known 
would create the appearance of independent trading interest 
by those firms and would contribute to a distortion of the 
market. 

The examiner also found that Neumark willfully violated or 
willfully aided and abetted violations of the antifraud provi­
sions referred to above. 

On the basis of the willful violations of its employees, we also 

11 It is no defenfie to a manipulative program Lhat it was undertaken in the honn fide beiief that tht:> 
security should be selling at a higher price. See r;ob Shops or .4merica, Inc., 39 S.E.C. 92, 102 (1959). 

12 As we pointed out in If. S. lVien & Co., 24 S.E.C. 4, 13-14 (1946), "it is improper for a dealer who is 
furnishing advancing quotations of his own to employ an ostensibly independent dealer to publish 
advancing quotation at the s.ame time so as to raise pricr's and create an appearance of trading in oroer' 

to inouce purchases or sales of securities. The nature of such conduct is that it creates a false and 
misleading appearance of active trading, .." (Footnotes omitted.) 
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find that Blair willfully violated the antifraud provisions des­
ignated above. And, for reasons previously stated, we find that 
Robert and Charles Miller failed reasonably to supervise with 
a view to preventing such violations. 

The examiner also found that by their trading activities 
pursuant to the agreement or understanding with Trapani, 
Richard Miller and Woolwich willfully violated or willfully 
aided and abetted violations of the antifraud provisions re­
ferred to above. 

Pursuant to Goodbody's offer of settlement, we find that it 
failed to exercise sufficiently comprehensive supervision over 
its trader Miller and that such failure permitted Miller to aid 
and abet violations of the antifraud provisions resulting from 
the illegal manipulation and distribution of ASO stock. The 
record shows that supervision of traders at Goodbody during 
the period in question was very limited and directed primarily 
to protection of the firm's capital. The manager of the trading 
department, who was required to give his approval before a 
security could be traded for the first time, generally gave such 
approval if there appeared to be sufficient activity in the stock 
and if other firms he considered reputable were also trading 
the stock. If a trading market already existed, there was no 
requirement to research the issuer or otherwise investigate 
the stock, and no such research or investigation was under­
taken with respect to ASO. Following the commencement of 
trading, the traders had discretion as to quotations to be 
inserted. The manager reviewed trading transactions on a 
daily basis, but admittedly was concerned primarily with prof­
its made and the extent of the firm's position. The partner in 
charge of the trading division daily reviewed the firm's posi­
tion in each stock traded and periodically spot-checked particu­
lar transactions. 

We have repeatedly stressed the duty of a broker-dealer to 
maintain and enforce adequate standards of supervision and 
have stated that this duty extends to every aspect of opera­
tions, including the trading of securities,13 We find that here 
proper supervision would have alerted the firm to the unusual 
nature of the trading activity in ASO, including the concentra­
tion of transactions with Blair at an almost constant profit of 
l/S , and caused it to undertake a diligent inquiry. In a brief 
filed by Goodbody prior to submission of its offer of settlement, 

1:J See /<'.5. Johns & CO/Hj)(lIl1j, IIIC., 4:3 S.KC. 124 (HHl6), l~t.j'rl sl/h I/O'/!. lJ/Hf/(I!·dl v. S.t:.C., :n:{ F.2d 107 
(C.A. 2, 19fi7) and Winkler Y. S.E.C., :J77 F.2rl. 517 (C.A. 2, 1Hfi7). 

j 
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it argued, among other things, that "numbers" trading, i.e., 
trading on the basis of supply and demand and without investi­
gation of the issuer, was during the period in question and still 
is accepted industry practice, and that it serves a genuine 
economic function. We do not here express a view on those 
matters which are beside the point where as here the trading 
was not independent. At the least, when trading is conducted 
by the numbers and no basis exists for determining whether 
price movements have any relation to the investment value of 
the security, a particularly close supervision must be main­
tained with a view to detecting any sign of possible manipula-. 
tion or other irregularity. 

The examiner found that Troster failed adequately to super­
vise its trader Woolwich with a view to preventing the latter's 
violations in substantiaJly the same manner as discussed 
above with respect to Goodbody. 

VIOLATIONS OF CREDIT EXTENSION PROVISIONS 

,, The examiner found that there were extensive violations of 
Section 7(c)(2) of the Exchange Act and Regulation Tadopted 
thereunder 'by the Board of Governors of the Federar Reserve 
System, in that credit was extended to Gulihur in contraven­
tion of those provisions. In his' discussion in this regard, he 
found that in a number of instances payment for purchases 
was received after the 7-day period specified by Section 4(c)(2) 
of Regulation T and extensions of such payment period 
granted by the New York Stock Exchange, when, under that 
Sectio'1, the transactions should have been promptly cancelled 
or otherwise liquidated. He further found that on a number of 
occasions, ASO stock purchased in the account was sold before 
it was paid for, thus restricting the account, under Section 
4(c)(8) of Regulation T, for 90 days to purchases covered by 
funds already in the account, but that purchases not so cov­
ered were effected. Finally, he concluded that in view of the 
violations of Sections 4(c)(2) and 4(c)(8), the large number of 
extensions obtained and other factors, the transactions in the 
Gulihur account, at least from January 1961 on, were not bona 
fide cash transactions, as required by Section 4(c)(l), and were 
therefore disqualified from inclusion in a special cash ac­
count.l4 

14 A special eash account permits a broker or dealer to effect bona fi(le ('ash transactions involving the 
purchase of a security by a cuslonwr in such ac('ount which Iloes not have sufficient funds for' the 
purpose only if he does RO in reliance on an agTPement at'cepled by him in gooad faith that the customer 
will prolllrtly make full cash payment and does not contemplate selling the security prior to making' such 
payment. 
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Our review of the record leads us to conclude that the 
examiner's findings are in substance supported by the record, 
and we find, as provided in Loeb's offer of settlement, that it 
willfully violated Section 7(c)(2) of the Exchange Act and 
Section 4(c) of Regulation T. The examiner's finding that Katz 
aided and abetted these violations is predicated primarily on 
Katz's involvement with the Gulihur account and the facts 
that requests for payment were communicated by Loeb to 
Gulihur through Katz and that the latter furnished Loeb with 
reasons for payment extension requests. We are not persuaded 
that the evidence establishes that Katz was aware or should 
have known that the credit provisions were actually violated. 
The pertinent facts relating to the receipt of funds and securi­
ties in the account appear to have been primarily in the 
domain of Loeb as the clearing firm performing the back office 
functions. 15 

OTHER MATTERS 

Katz contends that the lapse of more than 4 years between 
the activities in question and the institution of these proceed­
ings in October 1965 prejudiced him in presenting his defense 
and deprived him of a fair hearing. He argues that the case 
against him is based primarily on the testimony of Gulihur, 
and particularly on the latter's testimony regarding state­
ments made by Grimmett, who because of his death in 1964 
was not subject to cross-examination. However, our findings as 
to Katz's violations do not rely on Gulihur's testimony regard­
ing statements made by Grimmett and, indeed, are not based 
on such testimony in any respects in which it was inconsistent 
with Katz.'s own testimony. Under the circumstances, even 
aside from the question whether the time interval was unrea­
sonable in light of the complexity of the transactions and the 
number of firms and individuals involved,16 it does not appear 
that it was prejudicial. 17 

PUBLIC INTEREST 

Katz urges that a bar, which the examiner recommended as 
to him, would represent an excessive and discriminatory sanc­
tion. He asserts that other respondents who are to receive 
lesser sanctions had the same information regarding the Guli­
hur account and had more authority. Katz argues that pre-

IS The evidence relatin~ to violationg of Re~nJlation T was not offered against Trapani, and the 
allegation that he aided and abetted Ruch violatiolls is therefore dismissed. 

Iii ct: f)et'I-illq ,ltif/ikell, file. v. Jofn/.'~ffHl. 295 F.2rl Hfi6, Ro7 (e.A. 4, 19j)1).
 
17 See Cosdefl() v. Ullitcrl8fafe.~, 365 U.S. 265, 2Rl--2H4 (1961).
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sumably the examiner relied on disciplinary actions taken 
against him by the New York Stock Exchange on four occa­
sions between 1962 and 1967, and that such action was based 
on relatively minor misconduct and was taken in nonjudicial 
proceedings in which he was not represented by counsel. 

The remedial action which is appropriate in the public inter­
est with respect to a particular respondent depends on the 
facts and circumstances applicable to him and cannot be 
measured precisely on the basis of action taken against other 
respondents. 1s The lesser sanction imposed by the examiner on 
N eumark, to which Katz points, is not before US 19 and as to the 
other respondents dealt with in this opinion we have deemed it 
appropriate to accept offers of settlement.20 In any event, we 
consider that Katz's culpability is greater than that of the 
other respondents. He was the primary instrument through 
which Gulihur and Grimmett were enabled to carry out their 
illegal activities, and at least until March 1961 was the only 
one of the respondents who was familiar with and involved in 
every facet of the transactions centering about the Gulihur 
account other than the back office matters. Moreover, the 
various disciplinary actions taken against him by the New 
York Stock Exchange may properly be taken into considera­
tion in determining an appropriate sanction.21 Such actions 
include a six-month suspension in 1967 for failure to conform 
to Exchange rules relating to required diligence as to cus­
tomers' accounts and to the opening of accounts for an em­
ployee of another member without his employer's consent, and 
for making misstatements to his own employer on new account 
cards.22. Under all the circumstances, we conclude that it is in 
the public interest to bar Katz from association with any 
broker or dealer.23 This does not mean that he may not at some 
future time be permitted to return to the securities business 
upon an appropriate showing. 

With respect to the offers of settlement, we have, as noted 
above, determined to accept them, and we have further con­
cluded that in each case the sanction should be the maximum 

18 Cortlandt Investing Corporahon. 44 S.E.C. 45. 54, (1969).
 
19 See hom"ng Fr-ieaman, 43 S.E.C. 314, 323, (1967).
 
2U See Cortlandt Investing Corporation, supra, at p. 54.
 

" (;r e.g., Reynolds & Co., 39 S.E.C. 902, 918, n. 31 (1960).
 
22. In the other instances Katz was "severely" censured for failing to obtain sufficient information 

regarding and closely watch the Gulihur account:, was admonished "very strongly" for failing to follow 
his employer's instructions concerning acceptance of orders in an account, and was adrnonished fo; 
borrowing money from a factor. 

23 The exceptions to the initial decision of the hearing examiner are overruled or sustained to the 
extent they are inconsistent or in accord with our decision. 
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provided for in the offer, i.e., 3D-day su~vensions of Blair from 
the NASD and of Robert Miller and Trapani from association 
with a broker-dealer, and censure of Charles Miller, Loeb and 
Goodbody. In determining to accept the offers, we considered 
the affirmative recommendations of our staff as well as var­
ious mitigating circumstances. Thus, it appears that transac­
tions in ASO stock, which were with other broker-dealers only, 
represented a very minor part of the overall business of Blair, 
Loeb and Goodbody during the period in question. These 
considerations are also pertinent with respect to Robert and 
Charles Miller. In addition, it appears that the three firms 
have taken steps to improve their internal procedures so as to 
prevent a re-occurrence of the type of misconduct involved 
here. Moreover, Blair has been reconstituted so that Charles 
Miller is the only individual respondent now associated with 
it. 24 With respect to Trapani, we have taken into consideration 
among other things the facts that he has not been the subject 
of any prior proceedings in his more than 30 years in the 
securities business, that to some extent he acted pursuant to 
the specific directions of his superiors, and that he derived no 
income from the transactions in ASO stock. 

An appropriate order will issue. 

By the Commission (Chairman BUDGE and Commissioners 
OWENS, NEEDHAM and HERLONG), Commissioner SMITH con­
curring in part and dissenting in part. 

Commissioner SMITH, concurring in part and dissenting 
in part: 

In my view, the ~o calendar-day suspensions imposed by the 
majority on Blair, Robert Miller and Trapani should be con­
formed with the 20 business-day suspension imposed by the 
hearing examiner on Neumark. 

HIt appi'ars that the firm has lD g-eneral partners ill addition to Miller. On the basis of a stipLlJation 
between our staff and Blair, Charles Miller and D. H. Blair Securities C:orporation, a wholely-owned 
subsidiary of Rlair whose broker-dealer registration wa:') permitted to hecome effective during the 
pendency of the proceedings, we will suspend that subsidiary from 1-:ASD membership for the:same 30­
day period as its parent. 


