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a number of transactions in the securities involved, which regis-
trant quoted in the sheets published by the National Quotation
Bureau, Inc., the evidence shows that contemporaneous prices at
which registrant effected sales to other dealers were higher than
registrant’s contemporaneous cost. Those sale prices constitute a
more appropriate basis for computing the mark-ups in those trans-
actions.?

Accordingly, we have recomputed the mark-ups in the light of
the above considerations, and find that they ranged from 5.1 per-
cent to 22.2 percent in 105 transactions in Jayark stock; from 6.1
percent to 83.3 percent in 82 transactions in Homestead stock; and
from 7.7 percent to 37.5 percent in 44 transactions in Colorsound
stock. Upon consideration of all relevant factors, including the
price of the securities and the amount of money involved in the
transactions, we conclude that the prices charged to customers
bore no reasonable relationship to the prevailing market prices of
the securities at least in 91 sales of Jayark stock and 71 sales of
Homestead stock, where the mark-ups exceeded 7 percent, and in
the 44 sales of Colorsound stock.

OFFER, SALE AND DELIVERY OF UNREGISTERED SECURITIES

Registrant, Colton, and Fleischman willfully violated Sections
5(a) and (c) of the Securities Act in the offer, sale and delivery of
the stocks of Jayark and Kramer-American Corporation (“K-A”")
when no registration statement had been filed or was in effect with
respect to such stocks, and Reigel willfully participated in such
violations with respect to the Jayark stock.

1. From September 4 to 11, 1963, registrant sold short 2,320
shares of Jayark stock. This short position was covered by regis-
trant’s purchase on September 12, of 3,750 unregistered shares
from Reuben R. Kaufman and his wife who were, redpectively,
president and secretary of Jayark. By October 23, 1963, the re-
maining shares had been sold by registrant to the public in small
lots. It is clear that registrant was an underwriter within the
meaning of Section 2(11) of the Securities Act since it purchased
the shares, with a view to distribution, from persons who were
controlling persons of the issuer.

Fleischman asserts that he was not responsible for the viola-
tions. However, absent evidence establishing a specific dichotomy

of duties between the partners excluding Fleischman from knowl-

edge of or participation in decisions as to the securities to be sold
by registrant, he cannot avoid his responsibility for keeping him-

9 Gateway Stock and Bond, Inc., 43 S.E.C. 191, 193 (1966); Langley-Howard, Inc., 43
S.E.C. 155, 160 (1966).
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self' informed of the nature and source of the shares being sold by
his firm.10

Nor is there any merit in the contention of registrant, Colton,
and Fleischman that any violations by them were not willful. By
virtue of a public offering of Jayark stock earlier in the year
through registrant as underwriter, registrant and its partners
must have known that the Kaufmans were officers and controlling
persons.it And since registrant was making a market in the stock
and part of the acquisition from the Kaufmans was used to cover
a short position and the balance was sold to the public, it is clear
that such acquisition was with a view to distribution. In these
circumstances the asserted reliance by registrant and its partrers
upon a written statement by Kaufman that Jayark’s counsel had
advised that the shares were exempt from registration ‘“under
existing regulations” could not be justified and they should have
made inquiry to determine the basis for any such exemption.
Since they knew that the stock was not registered and knew or
should have known that no exemption was available, their viola-
tions of Section 5 were willful.13

The record also establishes that Reigel participated in the viola-
tions of Section 5, although he did not himself sell any of the
shares to the public. He was active in obtaining the Kaufman
shares for registrant and must have known that registrant, which
was making a market in Jayark stock, was acquiring the shares
with a view to distribution.14

2. Between January 6 and February 26, 1964, registrant pur-
chased a total of 6,250 shares of K—A stock from three individuals
who were unknown to it and sold the shares to the public. Those
individuals, including two attorneys who had represented K-A and
its president, respectively, had acquired 5,750 of those shares from
K-A through its president, to whom K-A had issued options to
purchase such shares and who directed K-A to credit the shares to
such options.

The sellers did not disclose the source of the shares to regis-

10 Cf. Alfred Miller, 43 S.E.C. 233, 237 (1966); Aldrick, Scott & Co., Inc., 40 S.E.C. 715, 778
(1961) ; Luckhurst & Company, Inc., 40 S.E.C. 539, 540 (1961).

11 Registrant’s research report on Jayark stated that only 85,000 of the 375,000 shares
outstanding were publicly held.

12 S E.C. v. Culpepper, 270 F.2d 241, 251 (C.A. 2, 1959); Assurance Investment Company, 42
S.E.C. 989, 990 (1966); Securities Act Release No. 4445 (February 2, 1962). Registrant thereaf-
ter learned that Kaufman had relied upon an opinion of counsel that the sale would be exempt
as an unsolicited broker's transaction under what is now Section 4(4) of the Securities Act.
However, registrant did not sell the shares as agent for the Kaufmans, but purchased them as
principal.

13 Morris J. Reiter, 41 S.E.C. 137, 141 (1962); Gilligen, Will & Co., 38 S.E.C. 388, 395
(1958), af"d 267 F.2d 461 (C.A. 2, 1959), cert. denied 361 U.S. 896.

1 Kaufman addressed his correspondence with registrant regarding those shares to Reigel

and discussed the transaction with him over the telephone, and registrant’s confirmation of its
purchase from the Kaufmans carried Reigel’s name.
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-trant, nor did registrant make any inquiry in that respect. The
record shows that the purchases from the attorneys were effected
by a salesman of registrant after consultation with Colton. No
explanation appears of the circumstances surrounding the pur-
chase from the third individual. While registrant’s books show
that this purchase was handled by the same salesman, he did not
remember the name of the seller. Colton testified that his first
knowledge of any problems with respect to the K—A stock was the
issuance of an order by the State commissioner of Corporations,
more than 2 months after the purchases, directing registrant not
to offer or sell K-A stock. However, where as here a dealer is
offered a substantial number of shares of a little known security
under circumstances raising a question as to whether or not the
sellers may be merely intermediaries for controlling persons or
statutory underwriters, a “searching inquiry is called for.” 1* As
we have seen, no inquiry was made as to the source of the shares
even though the sellers were not known to registrant. Under the
facts of this case, registrant and its partners must be held respon-
sible for the sale to the public of the unregistered K-A shares as
to which no exemption was available.

BIDps AND PURCHASES DURING DISTRIBUTION

Registrant, aided and abetted by Colton and Fleischman, also
willfully violated the anti-manipulation provisions of Section
10(b) of the Exchange Act and Rule 17 CFR 240.10b-6 there-
under in that between September 12 and October 23, 1963, while
engaged in distributing the Jayark shares acquired from the
Kaufmans, registrant entered bids for that stock in the sheets and
effected purchases of such stock.®

OTHER MATTERS

1. Fleischman and Cook contend that the hearing examiner
erred in inferring from their failure to testify that their testi-
mony would have been adverse, and stress that the examiner
failed to admonish them, although they were then without counsel,
that such an inference would be drawn if they did not testify.!?
They assert that they refrained from testifying in order to avoid
being improperly subjected, as they claim Colton had been, to
cross-examination concerning their prior association with broker-
dealers whose registrations were revoked on the basis of activities
in which they were not charged to have participated. Cook asserts

16 Securities Act Release No. 4445, p. 2 (February 2, 1962); see also Assurance Investment
Company, supra, at 990.

16 See F. S. Johne & Company, Inc., 43 S.E.C. 124, 139 (1966); J. H. Goddard & Co., Inc.,

42 S.E.C. 638, 642 (1965).
97 Fleischman asserts that if he had been so admonished, “‘perhaps’ he would have testified.
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that although the examiner reserved decision on the objections to
the admission of the testimony of such prior association and in his
initial decision concluded in effect that no weight should be given
to it because, among other things, evidence of the nature of Col-
ton’s activities while with such a firm was not adduced, the signif-
icance of the examiner’s reservation of his ruling was not clear to
him as a layman and he was justified in not permitting his defense
to be “side-tracked by the introduction of remote and irrelevant
issues.” Both Fleischman and Cook request that the initial deci-
sion be vacated and that the proceedings be remanded to the
hearing examiner for a new hearing affording them an opportu-
nity to testify.

It has been specifically held that in broker-dealer proceedings,
which it is well settled are remedial rather than penal in nature,!®
an adverse inference may be drawn in appropriate circumstances
from the failure of a party to take the stand to rebut unfavorable
testimony.®* We cannot accept Cook’s and Fleischman’s excuse for
not testifying, and they cannot blame their failure to exercise
their right to testify upon the examiner. The question whether
evidence of prior associations was admissible to show experience
and knowledge or was irrelevant? was a matter for the examiner
to rule upon, and if Cook did not understand the meaning of the
examiner’s reservation of decision on that question he could have
requested an explanation from the examiner. In any event, in
making our findings with respect to Fleischman and Cook, as well
as Reigel and Pambrun who also did not testify, we have not
relied on any adverse inference from their failure to testify, but
based our determination solely on the evidence in the record. We
accordingly deny the request that the proceedings be remanded to
the examiner for a new hearing.

2. Nees did not appear at the hearings, of which he assertedly
did not have actual notice, and the hearings were reopened at his
request. He contends that he did not receive a fair hearing because
the testimony adduced at the principal hearings was improperly
used against him. There is no substance to this contention and, in
any event, no prejudice has been shown.

Nees was duly served with the order for proceedings and filed
an answer to the allegations in that order. He then moved from
WS.E.C., 112 F.2d 89, 94 (C.A. 2, 1940); Pierce v. S.E.C., 239 F.2d 160,
163 (C.A. 9, 1956); Associated Sceuritics Corp. v. S.E.C., 283 F.2d 773, 775 (C.A. 10, 1960);
Blaig: I’ Antoni & Associates v. S.E.C., 289 F.2d 276, 277 (C.A. 5, 1961), rchearing denied 290

F.2d 688.

10 N. Sims Organ & Co., Inc., 40 S.E.C. 573, 677 (1961), afi"'d 293 F.2d 78, 80-81 (C.A.
2, 1961), cert. denied 368 U.S. 968; Barnett v. U.S., 319 F.2d 340, 344 (C.A. 8, 1963). See also
Proud v. C.A.B., 357 F.2d 221, 223 (C.A. 7, 1966).

20 See U.S. v. Ross, 321 F.2d 61, 67 (C.A. 2, 1963), cert. denied 375 U.S. 894.
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the area after notifying the Post Office of his new address, but he
did not give the new address to our staff. Pursuant to Rule 17
CFR 201.6 (b) of our Rules of Practice, notice of the hearing was
duly sent to Nees by certified mail addressed to his last known
address, where the order for proceedings had previously been de-
livered. The notice of hearing was not returned to nor a return
receipt received by the Commission. Because Nees did not appear
at the hearings, which were concluded on August 27, 1965, the
Division filed a request for a default against him, a copy of which
was mailed to his old address and came to his attention about
September 5, 1965. On October 29, 1965, after the Division had
filed its proposed findings and supporting brief with the hearing
examiner, Nees, through counsel, objected to the default request
and asked the examiner to reopen the hearings so that Nees could
“present his defense.” The hearing examiner on December 3, 1965,
concluded that there was a failure of proof that Nees had been
“duly notified”” of the hearing within the meaning of Rule 6(e) of
our Rules of Practice, and ordered the hearings reopened to per-
mit Nees “to interpose a defense.” Although Nees, in our opinion,
was duly notified of the hearings, we think the examiner properly
exercised his discretion in reopening the hearings.

Shortly before the reconvened hearing in February 1966, coun-
sel for Nees filed a request for clarification of the record, urging
that the evidence adduced at the principal hearings could not be
used against him and that he was entitled to a hearing de novo
where he would have the opportunity to be represented by counsel
and to cross-examine. The examiner denied the request. He noted
that his order reopening the hearings clearly contemplated that
the record made at the original hearings would stand against
Nees. He cited the lapse of time since that order and referred to a
statement by Nees’ counsel to him that he intended only to cross-
examine the two customers who had testified at the principal hear-
ings concerning their transactions with Nees and who were to be
produced by the Division at the reconvened hearing. Nees’ counsel,
asked by the examiner whether he objected to anything specific in
the prior record, replied that although he had had “an opportunity
to scan the record,” he had ‘“not read it in detail” and was “not in
a position to indicate that.”

The two customers of Nees, after confirming that their testi-
mony would be ‘“‘substantially similar” to that given at the princi-
pal hearings, were extensively cross-examined by counsel for Nees
at the reconvened hearings, and one of them was also cross-exam-
ined by counsel for Reigel, Pambrun and Cook, and by Fleisch-
man. Nees then testified in his own defense.
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It is clear that Nees was accorded all the rights of a party and
that he has no basis for complaint.2! In view of his change of
address and the statement in the order for proceedings that a
hearing would be held at a time and place to be fixed, he was less
than diligent in failing to inquire as to the status of the proceed-
ings at any time between November 1964, when he filed his an-
swer to that order, and September 1965, when he claims he first
learned of the hearings. Moreover, he waited almost 2 months
after learning that hearings had been held before requesting that
the hearings be reopened so he could present a defense. In addi-
tion, after counsel for Nees had indicated that he would be satis-
fied to cross-examine only the two customers who had testified
against Nees, he asserted for the first time shortly before the
rehearing and contrary to the terms of Nees’ own request for
rehearing that he wanted a de novo hearing.22

PUBLIC INTEREST
In view of the extensive violations by registrant and its part-

ners, and the participation in the fraudulent selling activities by
all the other respondents, we see no basis for the disparate sanc-

. tions ordered by the hearing examiner. Colton and Fleischman

urged that the sanctions imposed upon them, by comparison with
those imposed in certain other cases, were unduly severe. But, as
we recently stated in rejecting a similar contention, ‘“The remedial
action which is appropriate in the public interest depends upon
the facts and circumstances of each particular case and cannot be
precisely determined by comparison with action taken in other
cases.” 2 Although the record contains no evidence of any prior
violations of the securities laws by respondents, the gravity of the
violations found, particularly the fraud violations, when measured
against the absence of any other substantial mitigative factors,
convineces us that it would be inappropriate to permit any of the
respondents to continue in the securities business. We conclude
that it is appropriate in the public interest to revoke the broker-

2L Cf, Freight Consolidators Cooperative, Inc. v. U.S., 230 F. Supp. 692, 699 (S.D.N.Y., 1964);
Siltronics, Inc., 41 S.E.C. 658, 661 (1963).

2 We also reject Cook’s claim that he was prejudiced because memoranda of previous
interviews by an investigator for the Division, which were shown to customers who were to be
called as witnesses in order to refresh their recollection, contained underlinings or notations
made subsequent to the interviews. Cook did not seek to introduce the memoranda in the record
or indicate in what way the markings, the exact nature of which does not appear, could have
affected the credibility or weight of the witnesses’ testimony, In our opinion 8 sufficient
showing of prejudice has not been made.

2% Martin A. Fleishman, 43 S.E.C. 185, 190 (1966). See also Diugash v. S.E.C., 373 F.2d
107, 110 (C.A. 2, 1967); Tager v. S.E.C., 344 F.2d 6, 8-9 (C.A. 2, 1965).
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dealer registration of registrant, and to bar each of the other
respondents from being associated with any broker or dealer.24

It Is ORDERED that the registration as a broker and dealer of
Century Securities Company be, and it hereby is, revoked; and
that Fred Colton, David T. Fleischman, William Reigel, Robert W.
Nees, Pierre Pambrun, and Jay B. Cook be, and they hereby are,
barred from being associated with any broker or dealer.

By the commission (Chairman COHEN and Commissioners
OWENS, BUDGE and WHEAT), Commissioner SMITH not partici-
pating.

% The exceptions to the initial decision of the hearing examiner are overruled or sustained
to the extent they are inconsistent or in accord with our decision.




