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ATTENTION: CHIEF EXECUTIVE OFFICER AND MANAGING PARTNER,
CHIEF FINANCIAL OFFICER, CHIEF OPERATIONS OFFICER,
AND CHIEF COMPLIANCE OFFICER

TO: ALL MEMBERS AND MEMBER ORGANIZATIONS

SUBJECT: SPECIAL DUE DILIGENCE FOR CORRESPONDENT
ACCOUNTS AND PRIVATE BANKING ACCOUNTS

This Memo is a follow-up to NYSE Information Memo Number 02-21 dated May 6, 2002
which announced approval of NYSE Rule 445 (“Anti-money Laundering Compliance
Program”).  Rule 445 requires, in part, members’ and member organizations’ ongoing
compliance with applicable provisions of the Bank Secrecy Act.

Compliance with Section 312
On July 19, 2002 the Financial Crimes Enforcement Network (“FinCEN”) of the
Department of the Treasury (“Treasury”) issued an interim rule (see “Exhibit A”),
effective July 23, 2002, advising financial institutions on how to comply with
Section 312 (“Special Due Diligence For Correspondent Accounts And Private
Banking Accounts”) of the USA PATRIOT Act1.

Section 312 amends the Bank Secrecy Act as set forth in Title 31 of the United States
Code by adding new subsection (i) to 31 U.S.C. 5318.  It requires certain financial
institutions, including broker-dealers, to take prescribed anti-money laundering
measures with respect to private banking accounts2 and correspondent accounts that
they establish or maintain for non-U.S. persons.

In brief, the interim rule requires members and member organizations to comply
with provisions relating to “private banking accounts”, but their compliance with
                                                          
1 The USA PATRIOT Act was signed into law on October 26, 2001.  It amends, among other laws, the Bank
Secrecy Act as set forth in Title 31 of the United States Code.
2 Per 31 U.S.C. 5318(i)(4)(B), “[t]he term ‘private banking account’ means an account (or any combination of
accounts) that (i) requires a minimum aggregate deposits of funds or other assets of not less than  $1,000,000 (ii) is
established on behalf of 1 or more individuals who have a direct or beneficial ownership interest in the account; and
(iii) is assigned to, or is administered or managed by, in whole or in part, an officer, employee, or agent of a
financial institution acting as a liaison between the financial institution and the direct or beneficial owner of the
account.”
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the remaining provisions of section 5318(i) (i.e., those involving “correspondent
accounts”) is deferred.  Treasury anticipates issuing a final rule no later than
October 24, 2002.

Below are those relevant provisions from section (i) which are mandatory for members
and member organizations as of July 23, 2002. References to requirements related to
“correspondent accounts” have been removed for purposes of this Information Memo.

General Requirement

31 U.S.C. 5318(i)(1) prescribes the general requirement that:

“[e]ach financial institution that establishes, maintains, administers, or manages a
private banking account …3 in the United States for a non-United States person,
including a foreign individual visiting the United States, or a representative of a
non-United States person shall establish appropriate, specific, and, where
necessary, enhanced, due diligence policies, procedures, and controls that are
reasonably designed to detect and report instances of money laundering through
those accounts.”

Minimum Standards for Private Banking Accounts

Section 5318(i)(3) requires that “[i]f a private banking account is requested or
maintained by, or on behalf of, a non-United States person, then the due diligence
policies, procedures, and controls required under paragraph (1) shall, at a minimum,
ensure that the financial institution takes reasonable steps –

(A) to ascertain the identity of the nominal and beneficial owners of, and the
source of funds deposited into, such accounts as needed to guard against
money laundering and report any suspicious transactions under subsection
(g)4; and

(B) to conduct enhanced scrutiny of any such account that is requested or
maintained by, or on behalf of, a senior foreign political figure5, or any

                                                          
3 Reference to “correspondent accounts”  removed.
4 References 31 U.S.C. 5318(g) (“Reporting of Suspicious Transactions”) and the implementing regulations
thereunder which, upon effectiveness, will require the filing of Suspicious Activity Reports (“SARs”) to a central
location determined by FinCEN.  See 67 FR 44048 (July 1, 2002).
5 Under FinCEN’s proposed regulation § 103.75(o), a “senior political figure”  means “(i) A current or former senior
official in the executive, legislative, administrative, military,  or judicial branches of a foreign government (whether
elected or not), a senior official of a major foreign political party, or a senior executive of a foreign government-
owned commercial enterprise; (ii) A corporation, business or other entity that has been formed by, or for the benefit
of, any such individual; (iii) An immediate family member of any such individual; and (iv) A person who is widely
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immediate family member6 or close associate of a senior foreign political
figure that is reasonably designed to detect and report transactions that may
involve the proceeds of foreign corruption.”

The elements of Section 312 should be integrated into existing Anti-Money Laundering
Compliance Programs pursuant to NYSE Rule 445 which requires, in part, that each
member and member organization develop a program, the policies, procedures, and
internal controls of which are reasonably designed to achieve compliance with the Bank
Secrecy Act and the implementing regulations thereunder, as they become effective.

Question regarding this Memo may be directed to Stephen Kasprzak at (212) 656-5226.

                                                                                                                                                                                          
and publicly known ( or is actually known by the relevant covered financial institution) to maintain a close personal
or professional relationship with any such individual.”
6 Under FinCEN’s proposed regulation § 103.175(o), the term “immediate family member” means “a spouse,
parents, siblings, children, and a spouse’s parents or siblings.”

___________________________
Salvatore Pallante
Executive Vice President

Attachments



I 
- defer the application of all.requircments containsd in section'5318(i) for all other financial

-
institutions. This temporary deferment applies to casinos; money serrriceq businesses; mutufll funds;

operators of credit card systenns; dealers in preciouc metals, stones, or jewels; pawnbrokers; loan or

frnance companies; private bankers;Iz hrust companies; state chartered credit unions.that are not

federally insured; insurance companies; travel agencies; telegraph companies; sellers of vehicles,

including automobiles, airplanes, and boats; per$orrs engaged in real estate closings.and settlements;

investment companies; commodity pool operators; and commodity trading advisors.

This temporary deferral does not irt any way relieve any financial institution from compliance

with the existing anti-moncy laundering and anti-terroriun requirements imposed by.law, regulatiorq

or rule of a self-regulatory organization. Quite to the conftary, the obligations contemplated by

section 312 will serve to augment and improve the existing anti-money laundering activities of

financial institutions. To that end, Treasury and FinCEN expect financial institutions proposed to

be subject to the regulation implemerrting section 312 to begin immediately the process of evaluating

their due diligence procedures when corespondent accounts or private banking accounts are opened

or maintained on behalf of non-U.S. persons.

IV. Admlnlstrafrve Procedure Act

The proviiions of 3l U.S.C.5318(i), requiring due diligence programs for certain foreign

accounts, become effective July 23,2002. This interim rule exempts certain financial institutions

from these requirements and provides interim compliance guidance for those financial institutions

not exempted. Accordingly, good cause is found to dispense with notice and public procedure as

unn€ces$ary and contrary to the public interest, pursuant to 5 U.S.C. 553(bXB), and to make the

12 A private banker under the BSA tefers to state chartered banking entities that are not organieed as a corporation.
Generally, such entities ar€ organiz€d as partrrerdrips. A private banker docs not refff to those who offer private banking
accounts.
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;  - - i ^  - - *provlslons ot ths rnrcrim rule effective in less than 30 days pursuant to 5 U.S.C. 553(dxl) and (3).

V. Regulatory Flexibility Act

Because no notice of proposed rulemaking is required for this interim final rule, the provisions

of the Regulatory Flexibility Act (5 U.S.C, 601 ef seq.) do not apply.

VI. Executive Order f 2866

This interim frnal rule is not a "significant regulatory action" as defined in Executive Orrder

12866. Accordingly, a regulatory assessment is not required.

List of Subjects in 3f CFR Part 103

Banks, banking, Brokers, Counter money laundering, Counter-terrorism, Currency, Foreign

banking, Reporting and recordkeeping requirements.

Authorlty and lssuance

For the reasons set forth in the preamble, 3l CFR Part 103 is amended as follows:

PART IO3_FINANCIAL RECORDKEEPING AND R"EPORTING OF CURR.ENCY AND

FOREIGN TRANSAGTTONS

l. The authority citation forpart 103 is revised to read as fotlows:

Authortty: l2 U.S.C. 1829b and l95l-1g59;31 U.S.C. 531l-5332; title III, secs. 312, 314,352,

Pub. L. 107-56, I 15 Stat. 307.

2. Add new undesignated centerheading AANTI-MONEY LAUNDERING PROGIiAI\4SQ to

subpart I immediately before $ 103.120.

3. Add new undesigrated centerheading and $$103.181 through 103.183 to subpart I to read

as follows:



t $PECIAL IIUE,DILIGENCE FOR CORRE$PONDENT ACCOUNTS

AND PRIVATE BANKING ACCOUNTS

Speclal due dlllgence programs for brnks, savlngs assoclations, and credlt unions.

Speclal due dlllgenc€ programs for securitier brokers and dealers, futures

commlssion merchants, and introduclng brokers.

Deferred due diligence Frogrflms for other linrnclsl instltutlons.

SPECIAL I}UE DILIGENCE FOR CORRESPONDENT ACCOUNTS

r03.r8l

r03.r8?

r03.183

ANI} PRIVATE BANIflNG ACCOUNTS

$ f 03.f8l Special due diligence progrflms for banks, savlngs associations, tnd credit unlons,

The requirements of 3l U.S.C" 5318(i) shall apply, effective July23, 2002,to a financial

institution that is:

(a) An insured bank (as defined in section 3(h) of the Federal Deposit Insurance Act (12 U.S.C.

r8l3(h)));

(b) A commercial bank;

(c) An agency or branch of a foreign bank in the United States;

(d) A federally insured credit union;

(e) A thrift instirution; or

(f) A corporation acting under section 25A of the Federal Reserve Act (12 U.S.C. 6l I ef seq.).

$ 103.f 82 Special due diligence programs for securities brokers and dealers, futures

commission merchants, and introducing brokers,

(a) Pdvatetanktne ieeauuts. The requirements of 3I U.S.C. 5318(i) relating to due diligence

and enhanced due diligence for private banking account$ shall apply, effective July 23, 2002, to a

financial institution that is:



t (t) e broker or dealer registered, or required to register, with the Secrrrities and Exchange

Commission underthe Securities Exchange Act of 1934 (15 U.S'C. 784 el seq'); or

(Z) A funrres commission merchant or introducing broker registered, or required to register,

with the Commodity Futures Trading Commission under the Commodity Exchan ge Act(7 U-S-C.

I et seq'l' 

bed in oaracraoh (a) of this section(b) eortespondent accounts. A frnancial institution described in paragraph (a)

is exempt from the requirements of 3l U.S.C. 5318(i) relating to due diligence and enhanced due

dilige,nce for certain correspondent accounts

(c) Nothing itr thi$ section

shall be construed to relieve a financial institution from its responsibility to comply with any other

applicable requirernent of law or regulation, including title 3l of the United States Code and this

part.

$ f ffi.f Bl Deferred due dlllgence programs for other financlal institutions.

(a) Exempt finanpial institutions. Except as provided in $ l03.l8l and $ 103.182, a financial

institution defined in 3l u.s.c. 5312(a)(2) and (c)(l) or $ 103.1l(n) is exempt fium the requirements

of  3 l  U.S.C.5318( i ) .

(b) Nothing in this section

shall be construed to relieve a

applicable requirement of law

pflrt.

financial instinrtion from its responsibility to comply with any other

or regulation, including title 3l of the United States Code and this

DATED: JulY 19,2002



t
James F. Sloan
Director, Financial Crimes Enforcement Network


