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Your letters dated January 28, 1994, February 24, 1994 (as
corrected on April 5, 1994) and April 1, 1994 seek our
concurrence that a finance subsidiary organized as a limited
liability company that issues non-voting preferred member
interests, 1/ or a partnership that issues non-voting preferred
partner interests as described in your letter may rely on the
exemption for finance subsidiaries under Rule 3a-5 under the
Investment Company Act of 1940 (the "Investment Company Act"). 2/

You state that a finance subsidiary established as a
partnership issuing preferred partner interests will comply fully
.in all respects with Rule 3a-5, except that the transaction will
involve the issuance of non-voting preferred partner interests by
a partnership instead of non-voting preferred stock by a
corporation. 3/ You state that a partnership may issue preferred
partner interests with the same rights, preferences, voting and
other investment characteristics as those of preferred stock
issued by a corporation. 4/ You further state that the parent
company of the partnership, or a company controlled by the parent
company, will own all of the partnership’s securities other than

1/ The staff previously has taken the position that finance
subsidiaries organized as limited liability companies that
issue non-voting preferred member interests may rely on the
exemption for finance subsidiaries under Rule 3a-5. See
Lehman Brothers Inc. (pub. avail. Mar. 8, 1994); Inco
Limited (pub. avail. Mar. 4, 1994); Merrill Lynch & Co.
(pub. avail. Mar. 2, 1994). Having stated our views, we no
longer will respond to letters in this area unless they
present novel or unusual issues.

2/ Generally, Rule 3a-5 exempts from the definition of
investment company a subsidiary that is organized to finance
the operations of its parent company or companies controlled
by its parent company, provided such companies are not
themselves investment companies under Section 3(a) of the
Investment Company Act. Under paragraph (b) (1) of Rule 3a-
5, "[a] ‘finance subsidiary’ shall mean any corporation (i)
[a]1ll of whose securities other than debt securities or non-
voting preferred stock . . . are owned by its parent company
or a company controlled by its parent company."

3/ Telephone conversation on March 25, 1994 between Alison Baur
and Stuart Bressman.

4/ Id.
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the non-votiﬁg preferred partner interests as required by Rule
3a-5(b) (1) (1). / ..‘

In the release adopting Rule 3a-5, the Commission stated
that it was appropriate to exempt a flnance subsidiary from all
provisions of the Investment Company Act where neither its
structure nor its mode of operation resembles that of an
investment company. 6/ The Commission stated that it found this
to be the case where the primary purpose of the subsidiary is to
finance the business operations of its parent or other
subsidiaries of its parent, and where any purchaser of the
finance subsidiary’s debt instruments ultimately looks to the
parent for repayment and not to the finance subsidiary.

You state that, as is the case with a finance subsidiary
organized as a corporation, the partnership will be formed for
the purpose of financing the business operations of its parent or
other subsidiaries of its parent, and the proceeds from the sale
of preferred partner interests will be loaned by the partnership
to its parent company or companies controlled by the parent
company. You further state that the preferred partner interests
issued by the partnership would (i) have priority rights to
certain distributions equivalent to the rights of preferred
stock; (ii) have a liquidation preference that is equivalent to
the liquidation preference for preferred stock; (iii) be non-
voting, except under limited circumstances that are effectively
the same as those under which non-voting preferred stockholders
of a corporation relying on Rule 3a-5 would have voting rights;
(iv) be convertible or exchangeable in compliance with Rule 3a-5
if the terms of the preferred partner interests provide for
conversion and exchange; and (v) benefit from a parent’s
guarantee in compliance with Rule 3a-5. 7/

5/ According to your letters of February 24 and April 1, when
Rule 3a-5 was adopted in 1984, 1nst1tutlons, 1nclud1ng
banks, thrifts, and insurance companies, were the primary
purchasers of the securities of finance subsidiaries. You
represent that, at that time, state investment laws greatly
restricted the kinds of entities, other than corporations,
in which these institutions could invest. You believe,
therefore, that partnerships were not included in the
definition of finance subsidiary in Rule 3a-5 because, at
the time the rule was adopted, the partnership structure did
not offer a viable financing alternative for institutions in
which to invest.

6/ Investment Company Act Release No. 14275 (Dec. 20, 1984)
(adopting Rule 3a-5).

7/ Telephone conversation on darch 25, 1994 between Alison Baur
and Stuart Bressman.



Based on the facts and representations in your letters and
telephone conversation, we would not recommend enforcement action
to the Commission if a finance subsidiary organized as a
partnership that issues non-voting preferred partner interests as
described in your letter relies on the exemption for finance
subsidiaries under Rule 3a-5. Because this position is based on
the facts and representations made in your letters and telephone
conversation, you should note that any different facts or
circumstances might require a different conclusion.

Alison E.\-Bau
Attorney
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January 28, 1994

VIA TELECOPY AND FEDERAL EXPRESS

Office of Chief Counsel

Division of Investment Management
Securities and Exchange Commission
450 Fifth Street, N.W.

Washington, D.C. 20549

Attention:  Thomas S. Harman, Esq.
Chief Counsel

Re:  Interpretive Advice with Respect to Rule 3a-5
under the Investment Company Act of 1940

Dear Mr. Harman:

We wish to request the advice of the Staff of the Division of Investment
Management of the Securities and Exchange Commission with respect to the following
interpretive question with respect to Rule 3a-5 under the Investment Company Act of 1940,
as amended (the “Act”). We have previously discussed this issue with Alison Baur of the
Staff, and we are submitting this request at her suggestion.

Rule 3a-5(a) under the Act provides that, subject to certain enumerated
conditions, a finance subsidiary will not be considered an investment company under Section
3(a) of the Act and securities of a finance subsidiary held by the parent company will not be
considered investment securities under Section 3(a)(3) of the Act. Paragraph (b) of Rule 3a-
5(b) states that a “‘finance subsidiary’ shall mean any corporation” that satisfies the
conditions in clauses (i) and (ii) of that paragraph. A number of our clients have inquired of
us whether they can use a partnership or a limited liability company as a finance subsidiary
under Rule 3a-5. We hereby seek your concurrence that the definition of “finance subsidiary”
in Rule 3a-5(b) is not strictly limited to corporate entities and may include a partnership or
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a limited liability company that otherwise satisfies the conditions set forth in Rules 3a-5(a)
and 3a-5(b).

In Securities and Exchange Commission Release No. IC-14275 (the “Release™),
the Commission stated that it “believes that it is appropriate to exempt a finance subsidiary
from all provisions of the Act where neither its structure nor its mode of operations resembles
that of an investment company.” We believe that whether the subsidiary is organized as a
corporation or as a partnership or a limited liability company and whether the securities held
by the parent are shares of stock, partnership interests or member interests should be
irrelevant in determining whether its structure or mode of operation resembles that of an
investment company. As stated in the Release, the “primary purpose” of the finance
subsidiary is “to finance the business operations of the parent” (page 17) and should be
unaffected by whether it is organized as a corporation, a partnership or a limited liability
company. In addition, whether the entity is a corporation, a partnership or a limited liability
company, it would still satisfy the Commission’s intent, as stated in the Release, that “the
finance subsidiary is essentially a conduit for the parent to raise capital for its own operations
or for the business operations of its other subsidiaries” (page 5).

Although the introduction to the definition of “finance subsidiary” in paragraph
(b) of Rule 3a-5 does not expressly include partnerships or limited liability companies, there
appears to be no legislative or practical policy for such entities to be excluded from such
definition. Section 2(a)(43) of the Act contains a definition of the term “wholly-owned
subsidiary,” which includes “a company 95 per centum or more of the outstanding securities
of which are owned by [a] . . . person.” The term “company,” in turn, is defined in Section
2(a)(8) as a corporation, a partnership, an association, a joint-stock company, a trust, a fund,
or any organized group of persons whether incorporated or not.. . . ” In addition, Rule 8b-2
(Definitions) under the Act states that “[a] ‘subsidiary’ of a specified person is an affiliated
person who is controlled by the specified person. ...” The term “person,” as defined in
Section 2(a)(28) of the Act, means “a natural person or a company,” thereby including a
partnership. We submit that in keeping with the tenor of the statute, Rule 3a-5(b) should
be interpreted to define a finance subsidiary as any “company” that meets the conditions
thereafter set forth.

Although the limited liability company form is relatively new in the United
States, at least 37 states have enacted limited liability company legislation. Limited liability
companies are quite similar in their characteristics to limited partnerships, as well as
corporations. The members of limited liability companies are shielded from personal liability,
as are the stockholders of a corporation or the limited partners of a limited partnership. A
limited liability company is generally managed by a small committee of members, such as the
general partner of a limited partnership or the directors of a corporation. Similar to limited
partnerships and corporations (and unlike S corporations), limited liability companies can have
more than one class of ownership interests with different priorities and allocations. Thus, in
terms of issuing securities, all three forms of business entities are practically
indistinguishable. The voting equity of all three can be held by one parent entity, while non-
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voting securities can be issued to raise capital — the essential function of a finance subsidiary.

A finance subsidiary that is a partnership or a limited liability company would
issue preferred securities rather than shares of preferred stock. In the case of a partnership,
such securities would take the form of preferred partner interests and in the case of a limited
liability company such securities would take the form of preferred member interests. State
laws governing partnerships and limited liability companies permit such entities to issue such
classes of interests having such relative rights, powers and duties as the governing documents
of such entities may establish, in the same manner that preferred stock may have such
relative rights, powers and duties as a corporation’s charter may establish. Accordingly,
preferred securities of a partnership or a limited liability company could be drawn to have
substantially the same rights, preferences, voting and other investment characteristics as
corporate preferred stock. Therefore, as a corollary to the above request, we also request that
the Staff concur that the term “non-voting preferred stock” in Rules 3a-5(b) and (b)(1)
encompass non-voting preferred partner interests in the case of a partnership and non-voting
preferred member interests in the case of a limited liability company.

In view of the foregoing, we respectfully request that the Staff concur with our
conclusions that (i) the definition of “finance subsidiary” in Rule 3a-5(b) of the Act includes
partnerships and limited liability companies, as well as corporations, and (i1) the term “non-
voting preferred stock” in Rule 3a-5 includes preferred partner interests and preferred
member interests with similar investment characteristics.

If you have any questions with regard to this request, please contact Mark
Zvonkovic of this firm at (212) 850-2828 or the undersigned at the number above, In addition,
should you disagree with the conclusion which we have expressed herein, we request an
opportunity to discuss the same prior to your response to this letter.
S.incerely yours,
Stuart Bressman

cc: Alison Baur, Esq.

A143:57860SB.INT
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February 24, 1994

Office of Chief Counsel

Division of Investment Management
Securities and Exchange Commission
450 Fifth Street, NW

Washington, DC 20549

Attention:  Alison Baur, Esq.
Associate Counsel

Re: Interpretive Advice with Respect to Rule 3a-5 under
the Investment Company Act of 1940

Dear Ms. Baur:

This letter is in response to the questions the Staff raised in a telephone call
with me on February 22, 1994 and supplements this firm’s letter Lo you, dated January 28,
1994, which requested interprotive advice with respect to Rule 3a-5 under the Investment
Company Act of 1940, us amended (the “Act").

In the aforementioned tolephone conversation the Staff raised the question
why limited partnerships were not included in the definition of "finance subsidiary” in
Rule 3a-5 even though, unlike limited linbility companies, limited partnerships existed
under most state laws in 1984, when Rule 8a-5 was enacted. Nothing in Release No. IC-
14275 (under which Rule 3a-5 was enacted) suggests an answer to that inquiry, nor does
anything in such release or in other releases related to the finance subsidiary exemption
suggest that limited partnerships were intentionally excluded. We believe that the
Commission inadvertently excluded limited partnerships in the definition of "finance
subsidiary,” because in 1984 limited partnerships were used only in certain industries,
primarily oil and gas and real estate, and in any event were not entities that jssucd
securities of the type that would be issued by the traditional *finance subsidiary.” In fact,
in 1984, legal investment laws in effect in most states greatly restricted the types and
amounts of investments that reguluted institutions in those states (e.g., banks, savings and
loan institutions, trusts and insurance companies) could make in securities issucd by
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entities other than corporations. Since in 1984 the primary purchasers of a finance
subsidiary’s securities were regulated institutions and such institutions did not invest in
securities issued by limited partnerships, proponents of the enactment of the finance
subsidiary oxemption would not have brought to the Commission’s attention the failure of
the Rule to include limited partnerships in the definition of finance subsidiary.

Since 1984, legal investment laws in the states have been amended to
recognize securities issued by limited partnerships as permitted investments for regulated
institutions, In addition, limited partnerships are now entities widely used by many
industries and many limited partnership debt and preferred equity securities are listed on
the major securities exchanges. In short, securities issued by limited partnerships are now
investments commonly accepted by participants in the financial markets. We believe that
there is no policy reason with respect to the availability of the finance subsidiary
exemption to distinguish between limited partnerships, limited linbility companies and
corporations. :

State laws creating limited partnerships and limited liability companies
specifically authorize those entities to issue preferred securitics. A comparison of Section
17-302 of the Delaware Limited Partnership Act and Section 18-302 of the Delaware
Limited Liability Company Act shows the two authorizing provisions to be almost identical,
Both Sections are in all material respects the samo as Section 151 of the Delaware
Corporation Law. Each of these three sections authorize the entity, whether it be a
corporation, limited partnership or limited liability company, to issue securities having
such relative rights, powers and duties as the entities’ governing instruments shal)
designate. Each section also authorizes the entity Lo confer upon holders of its securities
full, limited or no voting rights. Accordingly, we believe that limited partnerships and
limited liability companies may authorize and issne non-voting preference securities in
oxactly the same manner as corporations do.

Many publicly traded limited partnerships have issued Preference Units. An
example is Areadian Partnors, L.P. Its sccurities are listed on the New York Stock
Exchange. These securities have a preferred right to distributions, in the same way that
corporato preferred stock does, and these securities have limited voting rights except in
the certain circumstances (e.g., liquidation or merger) as corporate preferred would. At the
Lime of issuance of these preference sccurities, all of the securities issued by Arcadian
Pariners other than the prefcrence securities and other than debt securilies were owned
by Arcadian’s parent company., Although to our knowledge no similar examples of publicly
traded limited liability companies exist there is no statutory or practical rcason that a
limited liability company could not also issue a non-voting preference security and
otherwise have all of its securities, other than such non-voting preference security and
debt securities, owned by its parent or companies controlled by its parent.

In view of the foregoing, we respectfully request that the Staff of the
Division of Investment Management concur with our conclusions that (i) the definition of
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"finance subsidiary” in Rule 3a-5(b) of the Act includes partnerships and limited linbility
companies, as well as corporations, and (ii) the term *non-voting preferred stock* in Rule
3a-5 includes preferred partner interests and preferred member interests with similar
investment characteristics,

If you have any questions ﬁth regard to this request, please contact Stuart
Bressman of this firm at (212) 850-2833 or the undersigned at the number above, In
addition, should you disagree with the conclusion which we have expressed herein, we
request an opportunity to discuss the same prior to your response (o this letter.
Sincerely,

Mark Zvonkovic

cc: Stuart Bressman
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Alison Baur, Esq.
Office of Chief Counsel

Division of Investment Management
Securities and Exchange Commission
450 Fifth Street, N.W,

Washington, D.C. 20548

Re: Interpretative Advice with Respect to Rule 3a-6 under the
Investment Company Act of 1940

Dear Ms. Baur;

Last week, you requested some independent support for the two statements
made on page 2 of our letter to the Division, dated February 24, 1994, regarding the status
of limited partnerships and their treatment under state legal investment laws in 1984 (zee
copy enclosed), After reviewing all sources readily available to ns and contacting a number
of Jaw firms and state securities commissioners, we have been unable to obtain copies of the
specific legal investment laws that were in effect at that time. However, enclosed are the
following supporting materials, which I hope you will find helpful:

1 A Survey as to Lepgality for Investment prepared by this firm with
respect to a public offering in 1988 of Depositury Units representing
Limited Partners’ Interests in Perkins Family Restaurants, L.P. (the
“Legal Investment Survey™);

2, A copy of the Prospectus, dated August 7, 1986 (the “Mesa Progpectus”),
from a Subordinated Nole offering by Mesa Capital Corporation
(*MCC"), a subgidiary of Mesa Limited Partnership (“MLP"), with
certain sections highlighted (excerpted pages only in telecopy);

3. A copy of a ruling request letter, dated October 23, 1986 (the “Ruling
Letter”), submitted to the Internal Revenue Service by Baker & Botts,
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counsel to MLP and MCC, in connection with the Mesa Offering (pages
1-3 only in telecopy); and

4, A copy of an article from the Spring 1989 issue of The Journal of
Corporate Taxation (the “JCT") entitled “Use of Thinly Capitalized
Corporate Subsidiaries in Financing Trangactions” (excerpted pages only
in telecopy).

The enclosed materials evidence the fact that as late as in 1986 and 1989, as
the case may be, a significant number of states had legal investment laws and other
regulations that prohibited or discouraged certain types of institutions (e.g., banks and
insurance companies) from meking loans to, or purchasing the debt or other securities of,
limited partnerships. %As a result of these prohibitions, a partnership would not have been
deemed a viable alternative to serve as a finance subsidiary at the time that Rule 8a-5 was
enactod in 1984 and partnerships would likely not have been considered by the Commission
when adopting the Rule.

The Legal Investment Survey indicates that the subject 'securities (i.e.,
Depositary Units representing Limited Partners’ Interests) were not legal investments for
savings banks, trust funds and insurance companies, or were significantly restricted in their
oligibility as legal investments for such institutions (see footnotes (1), (2) and (4) - (9)), in a
large number of states. The Units were not eligible for investment by savings banks in 41
states and were significantly restricted as such in the nine remaining states. The Units were
not eligible for investment by trust funds in 12 states and were significantly restricted as such
in one additional state. The Units were not eligible for investment by life insurance
companies in nine states and were significantly restricted as such in 36 additional states, The
Units were not; eligible for investment by other insurance companies in 18 states and were
significantly restricted in 34 additional states.

The MCC Subordinated Note offering is an example of how companies around
the time Rule 3a-b was cnacted responded to the states’ investment prohibitions. In order
to issue $300 million of debt securities, MLP, a limited partnership, organized a corporate
finance subgidiary, MCC, to igsue its debt. It is our understanding that one of the primary
reasons that MLP set up this corporation was that, at that time, the debt of a limited
partnership was not an acceptable investment for regulated institutions, but the debt of a
corporation was. This reason is set forth in the Ruling Letter which states on page 3 that:

Normally, pension funds and other fiduciary-managed
organizations are large purchasers of investment-grade debt
obligations issued by companies with substantial assets and net
worth. MLP was advised, however, that the laws of many states
restricted the right of such organizations to make investments
that do not meet certain criteria and that, while typically a debt
obligation of a corporation would meet such criteria, a debt
obligation of a partnership would not.
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The JCT article states on page 4 that:

The motivation for interposing such a thinly capitalized
[intermediary] corporation [in a financing transaction] often
comes from state law. For example, a number of states still have
legal investment laws that prohibit or discourage certain types
of lending institutions form making loans to noncorporate
borrowers or to foreign corporations. Where the ultimate
borrower is to be a partnership, a trust, or a foreign entity, the
interposition of a corporation (domestic) may make it poggible or
more attractive for institutions subject to these laws to
participate as lenders.

14

The JCT article continues on page 8 to state that:

. . . the purpose of incorporating such a corporation is normally
to achieve an important business advantage, for example to
achieve the advantage of making it possible or more atiractive
for certain institutions to make funds available to the ultimate
borrower,

In addition, attorneys in this firm who were personally involved in a number
of partnership financings during the late 1970's and early 1980's recall that in each of those
financings the issue arose whethoer a corporate subsidiary should be formed to issue debt
securities rather than the partnership itself. This was specifically because the debt securities
of partnerships were not readily accepted as permitted investments for regulated institutione
at that time. This recollection has been confirmed with lawyers at a number of other law
firms. JIn addition, a number of states today (e.g., California, Massachusetts and Ohio)
continue to prohibit or significantly restrict investments by regulated institutions in securities
issued by partnerships.

I hope the enclosed information satisfies your requirements. If you have any
questions, or require any further information, plcase do not hesitate to call Mike Rogsenwasser
of this office at (212) 850-2816 or me at the number above.

Sincerely yours,
Stuart Bressman

cC: Michael Rosenwasser
Mark Zvonkovic

ALY6:6TR608R.LTR
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Representing Limited Partners’ Interests in
PERKINS FAMILY RESTAURANTS, L.P.

§ER\’E\' AS TO LEGALITY FOR INVESTMENT

September 11, 1986

prexel Burnham Lambert Incorporated .
pain Bosworth Incorporated
Moseley Sccuritics Corporation
gutro & Co. Incorporated

As Representatives of the Several Underwriters,

¢jo Drexel Burnham Lambert Incorporated

60 Broad Sireet

New York. New York 10004

Gentlemen: ,
The following survey (the “Survey™) contains our opinion relating to the legality of the above
depositary units (herein referred to, in the singular or the plural, as the context may require, as
wUnits™) for investment by savings banks, fiduciarics and jnsurance companies subject 10 the laws of
the respective States and the District of Columbia. Such opinion is based upon an examination of the
jeoal investment 1aws, if any (as such laws are summarized or reproduced in unofficial publications)
<pancial information contained in the Perkias Family Restaurants, L.P. Registration Statement

«ith the Securities and Exchange Commission (*Commission™) on July 17,1986, and as amended
py Amendment No. 1 thereto filed with the Commission on September 11, 1986, The Survey is
furnished only for the gencral information of the prospective underwriters, and no savings bank,
jfsurance company or fiduciary is entitled to rely upon it as an opinion of counsel as to the legality of
the Units for investment purposes.

The opinion contained in the Survey is restricied to legality as of the date hereof. The opinion
relates only 1o whether the Units are of the type permitted in the various States and should not be
construcd as indicating that forma) requirements have been complied with (including qualification of
the Units with any public authoritics) for rendering the Units eligible for investment in the various
Siates. Such requirements have not been indicated in the Survey.

It should be noted that certain States impose, among other things, limitations as to the amount,
percentage and characier of funds that may be invested in certain types of securities, including securi-
tics that are eligible only by virtue of authority to invest in securities not otherwise eligible for invest-
ment and in the securities of any onc corporation, and as to the price that may be paid for securities;
general requifcments as to the application of *“prudencc” and other tests in making investments;
supervision by administrative authorities; and requirements as 1o the type of authorization for particu-
Jar investments. Except as otherwise indicated. the opinion expressed herein is subject to any such
restriclive provisions.

W have not consulted with jocal counsel in any state, and, as members of the Bar of the State of
Texas and the District of Columbia, we do not purport 10 be experts in the law of any other jurisdiction

involved.

Sincerely.

ANDREWS & KURTH

.
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Represcnting Limited Partners® Interests In-

PERKINS FAMILY RESTAURANTS, L.P.
SURVEY AS TQ LEGALITY FOR INVESTMENT

As of September 11, 1986

(This Survey should be read In conjunction with the applicable footnotes)

The status of the Units with res
and insurance companies under the

pect to their cligibility for investment by savings banks, trust funds
statutes of the following States appears to be as indicated: .

Other Insursnce .

Life Insurance
State Savings Banks Trucs Funds Companies Companies
Alabama (1) Not Legal Legal(4) (I)'
Alaska Not Legal (1) Legal(2) Legal(2)
Arizona Not Legal(14) (1) Legal(2) Legal(2)
Arkansas (n Lepal(3) Lepal(2) Legal(2)
California Not Legal Lepal(3) Legal(5) Legal(2)
Colorado ¢)) Legal(3) Legal(2) Legal(2)
Connecticut Legai(?7) Legal(3) Legal (n
Delaware (1) Legal(3) Legal Legal
District of Columbia (1) Legal(3) Legal(2) Not Legal
Florida (1) Legal(3) Not Legal(10) Not Legal(10)
Georgia (1) Legal(3) Lepal(2) Legal(2)
Hawaii Not Legal Legal(3) Legal(2) Legal(2)
Jdaho 1)) Legal(3) Legal(2) Legal(2)
Hlinois (1) Lepal(3) Legal Legal
Indiana Legal(3) Legal(3) Legal(2) Legal(2)
lowa (1) Legal(3) Not Legal Legal(2)
Kansas (1) Legal(3)(13) Legal(8) Legal(8)
Kentucky (1) Not Legal Legal(2) Legal(2)
Louisiana (1) Lepal(3) Legal(2) Lepal(2)
Maine Legal(6) Legal(3) Legal(4) Legal(4)
Maryland mn (1) Not Legal Not Legal
Massachusetts Not Legal (1) Not Lepal Not Legal
Michigan Not Lepal Legal(3) Legal(2) .Legal(2)
Minnesota Not Legal Legal(3) Legal(2) Legal(2)
Mississippi (1) Legal(3) Legal(2) Legal(2)
Missouri (1 (1) Legal(2) (1)
Montana Not Legal Legal(3) Legal(4) Legal(4)
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Life Insurance Other Insurance

e Savings Banks Trust Funds Companies Compunies

ebraska (4} Legal(3) Legal(2) Legal(2)
Nevada (¢)) Legal(3) Legal(4) Lcgal(4) :
New Hampshire Legal(7) Not Legal Legal’ Legal '
New Jersey *  Legal(2) Legal(3) Legal(2) Legal(2) g
New Mexico (1) Legal(3) . Legal(4) Legal(4) :
New York Legal(7) Legal(3) Legal Legal(2)
North Carolina (N Legal(3) . Legal(2) Not Legal
North Dakota : ) Legal(3) Lepal(2) Legal(2)
Ohio Legal(8) Not Legal Legal(2) Legal(2)
Oklahoma ) Legal(3) Legal(2) Legal(2)
Oregon Legal(2) Legal(3) Legal(7) LegaK7)
Pennsylvania Legal(9) Not Legal Not Legal Not Legal
Rhode Island Not Legal Legal ) 1))
South Carolina (1 Legal(3) Not Legal Not Legal
South Dakota . ()] Legal(3) Legal(2) Legal(2)
Tennessee (1) Legal(3) Not Legal(10) (N
Texas (1) Legal(2)(11) Legal(2) Legal(2)
Utah (1) Legal(3) Not Legal Not Legal
Vermont Legal(2) Q1) Legal(?7) Legal(?7)
Virginia . (1) Legal(3) Legal(12) Legal(12)
Washington Not Legal Legal(3) Legal(2) Legal(2)
“’est Virginia (1 Not Legal Legal(2) Legal(2)

sconsin Not Legal Legal(3) Legal(2) Legal(2)

wyoming )] Legal(3) Legal(4) Legal(4)

{1} No relevam stazutory provision.
{2) Eligible only by virtuc of authority 1o invest 1o a limited extent in securitics not otherwisc eligible for investment.
(M} Provided “prudent investor" test is mel.

() Eligible only by virtue of nuthcti:‘y 10 invest to a limited cxtent in sccurities not otherwise eligible for investment, provided
the securities qualify as a “sound investment.”

(%) Eligible for “excess funds investment.”

(6) Eligible only by virtue of authority 10 invest to a limited exicnt in securitics not otherwise eligible for investment. provided
the sovings bank’s directors consider them 10 be sound, prudent invesiments.

(1) Elpble. subject 1o “prudent investor™ test, only by virtue of authority Lo invest tv & limited extent in securities not
otherwise elipible for investment.

(%1 Eligible only by virtue of authority 1o invest 1o a limited extent in securities not otherwise cligible for investment. as
approved by the institution's board of direciors.

(91 Legal if such investment is authorized by the savings bank's articles of incorporation.
LIO) Linless upproved for invesiment by appropriate staie authority.
t11) Excem for guardians of esiates of wards.
1121 Provided the Linits will not subject buyer 10 any assessment othet than for tuxes or wages.
1131 Exeept for conscrvators. who must secure a coust order 10 authorize investments.
(144 Effective October &, 1986, there will be no relevant statutory provision.

Attention is also directed 1o the existence in the statutes of certain States of restrictions as to the
percentage of assets and character of funds which may be invested in the Units.
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Rute 424 (b)

PROSPECTUS Q 3 -lysy

$300,000,000
R E@EW sa Capital Corporation

ocT 28 nse 12% Subordinated Notes due August 1, 1996 RECD S 56
{Interest Pavable February 1. May 1, August 1 and November 1) : '

mgmﬁw Sefvic&uaranteed o:y..s;m::& Bﬁ:: l;; and %
& Mesa Limited Partnership < > |

3-bysy.a)
The Notes will be unconditionaily guarontesd on o subordinazed basis by Mesa Limited Portnership and
Meso Operaﬁn%al.imited Pattnership (collectively, the “Partnership”), the sole siockholder of Mesa Capitol
Corporation {“Capital”). ard will be secured by a subordinated note of equal tenor of the Partnership [the
“Parinership Note'). The Partnershi

p Note will be unsecured. The Notes will be subordinate to all Senigr
Indebtedness (as defined) of Capital. and the guarantee by the Portners

. hip of the Noies and the Partnarship

Note will both be subordinate fo ali Seniur Indebtedness fas defined) g!r the pm“e“w' The indenture
pursuant to which the Notes will be issued will not restrict the incurrence of Senior Indebtedness by Capital or
the Partnership. The principa! amount of Senior indebtedness of the Partnership al June 30, 1936 wos
approximately $1,078 million, which amount is expected to be reduced by approximotely $286 million zpon
ll?e goplication of the net proceeds of this offering. See “Capltalization™ and “Description of Notes."
Payments ef interest an the Noles moy, ot the option of C:f.lml and the Partzership, be made in
whale or in part in depositary receipts representing common u of limited partuership interest in the
Partnership {“Common Units"), Common Units to be delivered for gurgcu of any such paymeni will be
valued ot between 75% and 90%. depending on the troding volume of tha Common Unils, of the avernge Sale
Price {os defined) of the Common Units for a specified perind prior to the applicable payinent date. See
“Description of Nolex — Pavment of Interest ir Common Unils of the Partnership.” Capilal und the
Partnership carrently intend to make oll payments of interest on the Notes in cash,

The Notes will be redeemable. in whole ot any time or in part from time to time, ot the option of Capital.
at :he redemption prices iet forth herein, plus accrued inferest thereon, except thot prior to August ¥, 3991, no
such redemgtion may be made from or in ontici

| pation of money borrowed at an effectivé inlerest cost 10
Capital or the Parinetship of less than 12vi% per annum. See “Description of Notes."

Application has been made to list the Notes on the New York Stock Exchange.

THESE SECURITIES HAVE NOT BEEN AFPROVED OR DISAPPROVED BY THE
SECURITIES AND EXCHANGE COMMISSION NOR HAS THE COMMISSION
PASSED UPON THE ACLURACY OR ADEQUACY OF THIS PROSPECTUS.
ANY REPRESENTATION TO THE CONTRARY IS A CRIMINAL OFFENSE.

The net procends 10 Capitol and the Parir:rship from the ='s of the Notex will be 5286.821.000 {or

95.607% Note}. plus accrued interest. if any, jrom August 14, 1086, before deduction of expenses
estimated at $560.000. Capital and the Partnershi

¢ ip have agreed 10 indemnify the Underwriter againgt, and {p
ger:vif’e ?nlrilaminn with respect to, certain liobilities, including liabililies under the Securities Act of 1933.
“Underwriling.”

The Noles mav be sold by Drevel Burnhom Lambert Incorporated to the public in one or more
{ransactions prior to Augus! 14. 1986, ol negotiuted prices or ot varying prices determined a1 the time of sajo.

The Notes are being offered by the Underwriter subject to prior sale, when. as and If delivered to and
accepted by the Underwriter and subiect to approval of certain egal matiers by counse] for the Underwriler.
It is expecled that delivery of the Notes will be made against payment therefor an nr about August 14. 1988 of
the oﬂ!I:::s of Drexel Burnham Lambert Incorporated, 60 Broad Street, New York, New York. -

Drexel Bugl'luluam Lambert

August 7, 1986
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SUMMARY

mmmbquuWiummrmh&mmHM-uM
mww&mwﬂmmﬁﬂhrhokﬂthﬂw»nfummﬁh
Frospectus.

The Partnervhip and Capital

mm&.mhwmnummdmmblpnwdh!bnﬂonﬁonfumdm
of oil and gas in the United States. The Parttiership was formed 10 succeed to the business and assets
of Mesa Petroleum Co., 8 Delaware corporation. On June 20, 1966, the Fartnership acquired the asxets
ond assumed the Kabilities of Pioneer Curporation. a Texns corporation.

Capitel is 8 wholly-owned Delaware subsidiary of the Partmership recently organized for the
purpose of mising capital from external sourees for the bemelt of the Partnership,

Industsy Conditions
Prices for oil and nataral pus declined signibeantly during the £rst half of 1966, und further price
reductions sre possible. Therr: is cutrently s worldwide turples of oil and a nationwide surplus in

nstural gas deliverability. Such factors could adversely affect the operations and Bnancial condition of
the Partnership.

The Offering
$300.000.000 of 12% Subordinated Notes due August 1. 1906,
February 1, May 1. August | and November 1.

Payment of principal of and interest on the Notes will be uncondi-
tionally guaranteed om & subordinated basis by the Partnership,

The Notes will be secured by the pledge of the Partnership Note,
which will be unsecured and subordinaie,

The Notes will be subordinate w0 ol existing and {uture Senior
Indebredness of Capital. and the Guarantee and the Partmership
Note will be subordinste to ali existing and future Senior Indebt
edness of the Partnership. At June 30. 1986, the Partnership had
outstunding Senior Indebtedness. including indebtedness of Pio-
neer assumed by the Partnewship on such date, in the c
principal amount of sppraximately $1.078 million. Upon applica-
tion of the nev proceeds of this offering, the aggregate principal
amount of Senior Indebtedness of the Partnership is expeciad to
be reduced by approzinately $286 million. Neither ¥ inden-
ture governing the Notes and the Cuarantes nor the Snancing
agreement governing the Parinership Note will restriet the incurs

rence of Senior Indebtedness by Capital or the Partnership,

lng;i"op 'MbN?m be paid hiu cush or, I-::l the option of

ital and the Ps ip. May in whole or in part in

the form of Common Units. Any su':uwComm Units will be
valued for such purpose at between 75% and 90%, depending on
the trading volume of the Common Units, of the averape Sale
PriceohlneCommUnmSora:peciﬁcdpeﬂodpriarw the
applicable interest payment date, Capital and the Partrevship
euv;emly intend 1o make all pryments of interest on the Notes in
cash.

The Notes will be redeemable at the option of Capital, in whole or
in part at the redemption prices set forth herein, phus sceruest
interest thereon, excep: that prior to August i. 1991, = vuch
redemption may be made with money borrowed at an eBeetive
interest cost of less tham 12%% per annum.

Proceeds of the offering will be used 14 reduce outstanding indeln-
edness under the Partnership’s principal revolving credit facility,

Apphication has been made 10 list the Notes on the New York Stock
Exchange.

Form of Interest Payments . ...
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THE PARTNERSHIP AND CAFITAL
The PMI.

is » Delaware limited pastuerthip angagnd in the axplovstion for and production
dwmpumumm Approximately 0% of the Partnership’s cquivalent
resarves are natural gas veserves. The Partnensdip was formed in connection with & two-ssep plan of
mwwwm(mmmh’)dmm:&.tmh-mm
tion (“Mesa Petroleum™), In the Erst step of the Mess Man, ou December 27, 1985 Mesa Petroleum
transferved all of s ol and gas snd other operating stwts te the Partnenbip in exthmge for the
whkwdmlhm%dchembum
Petrolcum of Common Units of the Partnership. Mesa Petrolewm then distributed such Comnmon Units
to ity stackbolders. Following such Brat step. Mem Potrolewis hae remaimed in existence for the
purpose of disposing of its remaining assets and mtisfying s remaining liabiliies. Ju the second nep
of the Mesa Plan, which is presently eapected to ocour in early 1987. Mesa Petroleum will use the met
proceeds of its winding up to purchase newly iisaed Common Units from the Partnership and will
mmmumummmu-ﬁmwm(mvdmm
tion”). See “Capitalization.” The Partnership is the siecessor to Mesa Petroleus for Snancial
statament purposes.

On June 30, 1086, the Partneorship consummated a transsction (the “Pioneer Acquisition™) with
Plonesr Corporation, s Texas corporation (“Fioneer™), in which the Partuership acquired the assets
and assumed the Uabilities of Fioneer. Se¢ “Business of the Partnership — Acquisition of Ploncer
Componadon.”

The gereral partners of the Partnership (the “Cenersl Partners™) are T. Boone Pickewus, Jr.,
founder and chairman of Mesa Petroleum, and Pickens Operating Co., & Texas corporation wholly
owned by Mr. Pickens. The Partnership conducts its opevations through Mem Opersting Limited
Pastuership, s Delaware Mndted partnership in which the Partnershlp owns & 99% Intevest as o limited
partner (the “Opersting Partnership™). Unless the context otherwise requirss, references herein to
the “Partnership” are to the Partnership and the Operating Partnership, viewed as a single entity. The .
Partnership maintains its principal executive ofices st One Mess Square, P. O. Box 2009, Amarillo,
Texas 79189, where its telephane number is (806) 378-1000.

Capital

Cagital, a Delaware corporation, was recently organized as 3 wholly-owned subsidiary of the
Partnership for the purpose of raising capits} from external sources. Capital will not engage in any
business activities other than offeting securities o¢ borvowing moncy for the bemefit of the Partnership.

The assets of Tapital consist of $1,000 in cach and & $999,000 note repeivable from the Partnership:
Capital has no Labilities.
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BAKER & BOTTS

arMNER Grriaes ONE SWELL PLAZA
WASHINGYON, D €. BIO LOUISIANA TELEPHONE 213) 220 1236
BALLAS TELRCOPITN (713) 2201733
AUSTIN HOUSTON, TEXAS 77002-49958 TELER. Y8 2070
G-42,081 October 23, 1986

MESA LIMITED PARTNERSHIP
(Mesa Capital)

Associate Chief Counsel (Technical)
Internal Revenue Service
Attention: CC:IND:S:3, Room 6545
1111 Constitution Avenue, N.W,
Washington, D.C, 20224

Re: Mesa Limited Partnership

Deayr Sir:

You are respectfully requested to rule that certain
promissory notes in the aggrefate principal amount of $300 -
million issued by Mesa Capital Corporation ("Capital”) should
be treated as direct obligations of Mesa Limited Partnership
("MLP"), a Rublicly-owned. billion-dollar limited partnership,
because such notes were issued solely to raise funds for use
in MLP's business, were sold solely on the credit of MLP's

uarantee, and will be serviced solely with funds provided
y MLP, all as more particularly described below.

Unless otherwise indicated, all section references
are to the Internal Revenue Code of 1954, as amended (the
Code"), and all regulatory references are to the Treasury
regulations thereunder.

PARTIES
The parties involved are

MLP, a Delaware limited partnership whose
Enployer ldentification Number is 75-2110450,n

T. Boone Pickens, Jr. ("Pickens"), an
individual whose Taxpayer Identification Number is
445-264~1904 ,»

Pickens Operating Co. ("Pickens Co."), a Texas
corporation wholly owmed by Pickens whose Employer
ldentification Number is 75-2071043,#
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Associate Chief Counsel (Technical) -2-

Mesa Operatini Limited Partnership ("Operatcing
LP"), a Delaware limited partnership whose mployer
ldentification Number is 75-2110528,and

Capital, a Delaware corporation whose Employér
Identification Number is 75-2115388.

The address of each of MLP, Operating LP, Pickens,

Pickens Co., and Capital is One Mesa Square, P,0, Box 2009,
Amarillo, Texas 79189; and the telephone number of each is
(806) 378-1000¢ Their tax and information returns are filed
on the basis of the calendar year, and the District Director
at Dallas, Texas, has audit jurisdiccion over such returns,
Pickens and Pickens Co. use the cash method of accounting;.
the other parties use the accrual method .

Pickens and Pickens Co, (collectively "General
Partners") are the sole general partners of -MLP and
Operating LP.- The General Partners have a 17 interest in
the general profits and losses and capital of MLP and a
1.101% interest in the general profits and losses and capi-
tal of Operating LP. MLP owns all of the limited partnere-
ship interest in Operating LP, which consists of a 98,9899
interest in the general profits and losses and capital of
Operating LP. Operating LP is engaged primarily in the
development and production of 0il and gas. The two-tier
partnership structure permits changes in ownership of limited
partnership interests in MLP without resulting in a change
in the partners of Operating LP and thereby avoids the neces-
sity of having to record changes in limited partnership inter-
ests in each of the states in which the Operating LP engages
in business. For convenience, Operating LP will be disre-
garded and its assets and liabilities will be treated as if
owned directly by MLP in which the General Partners have a
27 interest. The assets, liabilities, business, and finan-
cial statements of MLP are described in more detail at pages
4-14 of the prospectus attached hereto as Exhibit A ("Pro-
spectus"),

The limited partnership interest in MLP has been
divided into Units, of which currently there are two classes:
Common Units and Preference A Units. The two classes of
Units are economically the same except that for a limited
period the Preference A Units have a preferred and limited
right to earnings and distributions, As of July 18, 1986,
there were over 65 million common units issued and outstand-
ing and over 61 million Preference A Units issued and out-
standing. Both Units trade on the New York Stock Exchange
and on July 18, 1986, had an aggregate market value in

007WCGDL/132D01
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Associate Chief Counsel (Technical) -3-

excess of $1.5 billion. As of the date of this letter, the
number of outstanding Units and the agpregate market value
is substantially greater, .

BACKGROUND

MLP was formed at the end of 1985 to succeed to
the oil and gas business of Mesa Petroleum Co. As of June -
30, 1986, MLP had assets with a book value in excess of $2.6
biilion.-and debts in excess of $1 billion, most of which
was borrowed pursuant to a revolving bank credit agreement.
MLP wished to issue its 10-year subordinated debentures to
obtain funds to reduce its bank debt,

Normally, pension funds and other fiduciary-
managed organizations are large purchasers of investmente
grade debt obligations issued by companies with substantial
assets and net worth, MLP was advised, however, that the
laws of manz states restricted the right of such organiza-
tions to make investments that do not meet certain criteria
and that, while typically a debt obligation of a corporation
would meet such criteria, a debt obligation of a partnership
would not. —

THE PLAN

As a possible means of permitting more state reg-
ulated organizations to invest in MLP debt obligations, MLP
adopted the following plan: l

(a) Capital was organized with $1,000 cash and a
$999,000 note receivable from MLP. Its purpose was
limited to offering securities or borrowing money for
the benefit of MLP. Page 4 of the Prospectus.

(b) Capital was made the nominal issuer of
promissory notes, that had an ag;regate face amount of
$300 million, an interest rate of 121 per annum, and a
maturity date of August 1, 1996 ("Capital Notes"). The
Capital Notes were guaranteed by MLP.

(c) The Capital Notes were sold in a Firm Under-
writing for $286,821,000. 1In the Pros ectus, the busi-
ness and financial condition of Capital are disclosed
in three sentences, The business and financial condi-
tion of MLP are discussed in considerable detail.

(d) All the proceeds from the sale of the Capital

Motes were immediately lent to MLP for an MLP note ("MLP
Note") exactly sufficient to service the Capital Notes,

007WCGDL/132D01





